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CURRENT TOPICS 


Probate: Solicitors’ Undertakings 


THE Council of The Law Society draw the attention of 
solicitors, in the June issue of the Law Society's Gazette, to the 
fact that the Senior Probate Registrar has intimated that 
solicitors have not always honoured the undertakings which 
have been accepted since 1939 where grants are issued showing 
the amount of the estate “‘ so far as at present can be ascer- 
tained.’’ By this undertaking, described in the February, 
1939, Gazette as “‘a valuable concession to solicitors,’’ a 
solicitor makes himself liable, when the total amount of the 
estate is finally ascertained, to file an affidavit as to the 
amount, to lodge the grant for amendment, and in the event 
of an increase in the estate to pay any court fees which may 
become due. The undertaking is expressly made operative 
only if the solicitor giving it is still acting as solicitor for the 
personal representatives when the total amount of the estate 
is finally ascertained. The Council express the hope that 
these undertakings will be honoured without pressure from the 
registry, and as a matter of proper professional conduct. 


Warranties and Inquiries before Contract 


In Mahon v. Ainscough [1952] 1 All E.R. 337 (discussed at 
p. 88, ante) it was held that replies given to inquiries in a 
certain for.n by purchasers’ solicitors do not amount to a 
warranty. The Council of The Law Society announce in the 
June issue of the Law Society’s Gazette that, having regard to 
the different forms of such preliminary inquiries, and to the 
fact that questions and replies are often contained in corres- 
pondence between the parties or their solicitors and that it 
would not be desirable to make all such inquiries assume the 
status of warranties, they are of opinion that the position 
cannot suitably be covered by a General Condition in The 
Law Society's Conditions of Sale, nor by recommending the 
use of any particular form of inquiries. They state that 
solicitors should read the case, as it shows that where the 
purchaser needs protection at law in respect of any matter 
raised on preliminary inquiries, the point should be specially 
covered in the contract itself, e.g., by including an express 
warranty by the vendor. 


Purchase Tax on Stationery 


Mr. H. L. Morsey, Chairman of the Purchase Tax Com- 
mittee of the Paper, Printing and Stationery Trades, writing 
to The Times of 3rd June, referred to a memorandum submitted 
to the Chancellor on the 4th February, 1952, in which his 
committee outlined the case against purchase tax on commercial 
and educational stationery. It stated that purchase tax is 
represented to relate to luxury or non-essential goods, yet fully 
95 per cent. of the revenue from the tax on stationery is derived 
from the essential needs of local government, education, national- 
ised services, commerce and industry, including the vast needs 
of stationery for export and rearmament. The Government 
themselves, either directly or indirectly, pay much of the 
tax. Meantime, the industry estimates that more than 
2,500 people are employed full time in the administrative 
dutics associated with the tax. Customs and Excise authorities 
24 
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employ many additional workers. He added that in the 
House of Commons on the 15th February, 1951, Mr. RALPH 
ASSHETON, speaking on behalf of the then Opposition, said: 
“ Apart from the fact that it is a great waste of manpower, 
this tax is undoubtedly inflationary in its effect and is a direct 
tax on production. We believe this particular purchase tax 
is a bad tax and that it should be removed. We do not believe 
it is possible to administer it reasonably or economically 
and we give notice of our intention to press for its complete 
removal at the appropriate time.’’ There is no time like the 
present. 
Self-Help against Office Breakers 

City OF LONDON police officers have been calling at business 
premises to advise managements and staff on precautions 
against crime. Superintendent FE. GIFFIN, in a statement 
to The Times of 4th June, said that the public’s co-operation 
was being specially asked because half the crime committed 
in the City in 1951 related to thefts inside offices, warehouses 
and shops out of sight of the normal police patrol, and a further 
quarter consisted of office-, warehouse- and shop-breaking. 
Some buildings had been broken into by the thief concealing 
himself in bombed ruins adjacent to undamaged property. 
A pamphlet being distributed advises managements to 
appoint a responsible member of the staff, perhaps in each 
department, td act as a security officer. Many breaking 
offences occur, it is stated, by the thief concealing himself on 
the premises before the departure of the occupiers. Many 
losses occur through legitimate callers, finding offices tem- 
porarily vacant, succumbing to sudden temptation, and there 
are thieves who operate by making bogus calls to find such 
offices. Offices should be locked when left, even if only for a 
few moments. 

Civil Judicial Statistics 

THE Civil Judicial Statistics for 1951, published on 6th June, 
show that cases during the year of dissolution of marriage 
included 18,243 for desertion, 4,792 for cruelty, 418 for lunacy, 
and 83 for presumed decease. Decrees nisi for dissolution 
of marriage were 29,936, of which 13,241 were on husbands’ 
petitions and 16,695 on wives’ petitions. Matrimonial 
petitions totalled 38,551, an increase of 8,683 over 1950. 
In the three divisions of the High Court the total proceedings 
showed an increase of 7 per cent. over 1950. The number of 
proceedings started in county courts increased by 6 per cent., 
from 506,662 to 535,374. 


War Damage: Repairs to Council Houses 

CIRCULAR No. 46/52, issued by the Ministry of Housing and 
Local Government on 29th May, states that the War Damage 
Commission have not strictly applied the terms of the 1942 
memorandum of agreement (made for emergency work under 
the Housing (Emergency Powers) Act, 1939) against local 
authorities in recent years. They now propose that claims 
under consideration and to be submitted should be dealt with 
on the basis of allowing a fee for administrative expenses of 
4 per cent. on the cost of the works, subject to consideration 
in consultation with the local authority in particular cases of 
claims relating to the period from the 1st April, 1951, to the 
30th June, 1952. Arrangements would be made, by direct 
consultation with the local authorities known to have sub- 
stantial works outstanding, so as to avoid detailed surveys, 
specifications and vouching. It is desired to avoid as far as 
practicable the employment of outside professional staff, 
and any local authority which considers that that will be 
necessary after the 30th June, 1952, should consult with the 
Commission forthwith. It is proposed that the existing 
accounting procedure, by quarterly R.H.C. claims and an 
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annual financial statement rendered to the headquarters of the 
Commission, should be superseded after 31st March, 1952, by 
the procedure of claim on the Regional Office of the Commis- 
sion. Local authorities are asked to take steps to avoid or 
reduce commitments for administrative and other expenses 
which the Commission will not be able to reimburse. 


Motorists’ Disqualification 

AN announcement by the council of the Magistrates’ 
Association on 2nd June states that it has been considering 
the law in relation to motoring offences, particularly that 
concerned with compulsory third-party insurance, where on 
conviction disqualification from holding a driving licence is 
automatic, except for special reasons. The council is of 
opinion that in these cases magistrates should have complete 
discretion with regard to disqualification. A recommendation 
on these lines has been sent to the Ministry of Transport. 
This is in accordance with a recommendation of the Ministry 
of Transport Committee on Road Safety of 1947, that disquali- 
fication from driving should be automatic only in the case of 
offences where danger to the public was involved or was 
likely to be involved. 


Mr. Harold S. Simmons 

Ir will be sad news to all of those many solicitors and their 
clerks who have had the pleasure of briefing Mr. HAROLD 
SIMMONS in the old days when he was a giant among the 
leading juniors in the Temple, that he died, aged 84, 
on 29th May. It is not generally known that, like so many 
others who achieved fame and fortune at the Bar, he 
commenced his legal career as a solicitor, and it may well 
be that he owed something of his immense skill in the 
“bear garden ”’ and in written pleadings to his early training. 
His popularity both as counsel and friend rested on his wit, 
which was never misplaced, and his wisdom, which was 
fundamental and never failing. His was a talent which 
deserved all the high promotion which is generally regarded 
as the just due of those who stand head and shoulders above 
their contemporaries, but he never sought the meed which he 
merited. He will also be remembered for his light-hearted 
jeu d'esprit, written some years before the war, “ Forensic 
Success,”’ in which he successfully guyed the procedure in 
a High Court action and the Rules of the Supreme Court, 
under the nom de plume S. T. Uff. Under the same nom de 
plume he also wrote a series of “ Queer Stories "’ for Truth. 


International Commercial Law 


In the report for 1951 of the British National Committee 
of the International Chamber of Commerce, a steady increase 
in inquiries about arbitration is stated to have occurred. 
It emphasises that, in any international trading where there 
is an established arbitration machinery, the Chamber will not 
attempt to supplant it by a rival system. Its only aim is to 
make its International Court available in cases in which the 
parties do not agree to use any national arbitration machinery. 
The Court of Arbitration has continued to deal with a number 
of disputes between firms of different countries. A Committee 
of International Commercial Law has recently been established, 
under the chairmanship of Mr. Frank GAHAN, Q.C., to deal 
with the following items of work : (i) consideration of uniform 
international legislation on (a) companies, and (4) contracts for 
the sales of goods ; (ii) the conflicts of laws on these subjects ; 
(iii) international arbitration practice and the enforcement of 
awards and (iv) to draft legislation to establish “‘ price paid or 
payable ’’ as the normal basis for the levy of ad valorem 
customs duties. 
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APPROBATION 


IN petitions for nullity on the ground of incapacity or wilful 
refusal to consummate the marriage, the petitioner may be 
barred from obtaining any remedy by reason of his or her own 
conduct. If a spouse approbates the marriage which he or 
she subsequently seeks to avoid, a decree of nullity will not be 
granted. This was illustrated by the recent Court of Appeal 
decision in W. v. W. [1952] 1 T.L.R. 879. The parties in that 
case were married in January, 1941, and from that time until the 
autumn of 1943 there were difficulties over the consummation 
of the marriage. In the autumn of 1943 the wife underwent 
an operation which was not successful. In 1944 the parties 
adopted a child, who died, and in February, 1945, the husband 
wrote to his wife urging the adoption of another child in order 
that she might get over the fear and distress occasioned by the 
death of the first child. Accordingly, in April, 1945, the 
parties adopted a second child under the provisions of the 
Adoption of Children Act, 1926. On 26th November, 1946, 
the husband joined the Royal Navy, and had remained a 
serving officer in the Navy ever since. In October, 1950, the 
husband filed a petition for nullity of marriage on the ground 
of the wife’s incapacity, and the wife in her answer asked for a 
divorce on the ground of her husband’s desertion. I‘rom the 
evidence it appeared that the marriage had never been in fact 
consummated because of the wife’s incapacity on physical 
grounds ; and that the husband knew full well, before the 
marriage, that intercourse might be difficult, and he knew at 
the time of the adoption in April, 1945, that the operation on 
his wife had not been successful. It was held by the Court of 
Appeal (Sir Raymond Evershed, M.R., and Jenkins and 
Hodson, L.J J.) that the adoption of the child, together with 
other conduct, amounted to approbation of the marriage such 
that it would be inequitable and contrary to public policy for 
the husband now to assert the invalidity of the marriage. 
Accordingly the husband was not entitled to a decree of nullity, 
and the matter was sent back to the judge below so that the 
question of divorce on the ground of desertion might be pursued 
if the wife so desired. 

As the question of “approbation” of marriage is bound up with 
the subject of ‘insincerity ’’ it is well that we should clarify our 
minds upon these two related matters. There has never been 
any definition of “‘insincerity.’’ Approaching the matter from 
the opposite direction, the position is that the motives for 
seeking a decree of nullity on the ground of impotence or of 
wilful refusal to consummate the marriage must be bona fide 
and direct. The classic passage bearing on this matter is 
to be found in the judgment of Earl Selborne, L.C., in G. v. M. 
(1885), 10 App. Cas. 171, at p. 186: “ There may be 
conduct on the part of the person seeking this remedy which 
ought to estop that person from having it ; as, for instance, 
any act from which the inference ought to be drawn that 
during the antecedent time the party has, with a full knowledge 
of the facts and of the law, approbated the marriage which he 
or she afterwards seeks to get rid of, or has taken advantages 
and derived benefits from the matrimonial relation which it 
would be unfair and inequitable to permit him or her, after 
having received them, to treat as if no such relation had ever 
existed The circumstances which may justify it are 
various, and in cases of this kind many sorts of conduct might 
exist, taking pecuniary benefits for example, living for a long 
time together in the same house or family with the status and 
character of husband and wife, after knowledge of everything 
which it is material to know. I do not at all mean to say that 
there may not be other circumstances which would produce 

The general principle above enunciated by 
L.C., was conveniently summarised by 


the same effect.”’ 
Earl Selborne, 
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Langton, J., in the more recent case of Nash (otherwise Lister) 
v. Nash |1940) P. 60, at p. 69, where the wife happened to be 
the petitioner, but the principle is the same whichever spouse 
is the petitioner. ‘‘ Returning now,” said Langton, J., “ to 
a consideration of the legal aspect of the plea of ‘ insincerity,’ 
it will be remembered that, in nearly every case where this plea 
has been judicially considered, delay in putting it forward has 
been the basis upon which its sincerity has been attacked. The 
limitation upon the ordinary meaning of the word ‘ sincerity,’ 
to which I have alluded before, seems, therefore, to be fairly 
clearly defined. The petitioner must be sincere in the sense 
of not having wavered in her view as to the action she will 
take to assert her rights after she attained full knowledge of 
the facts and the law concerning those rights. The court will 
not allow a petitioner, after attaining such knowledge, to 
approbate the contract of marriage and obtain rights and 
benefits thereunder for a term of years, and then subsequently 
reprobate the contract and claim that it is void upon the 
strength of those very rights which she has long elected to 
ignore.” 

The practical application of the above principles has been 
the subject of some interesting decisions. In Clifford vy. 
Clifford {1948} P. 187 the parties were married in 1919, 
when they were each twenty-five years old. The husband 
was an employee of the Post Office earning a low wage. 
Throughout the period of seventeen years (i.e., LILO to 1936) 
the husband again and again endeavoured to overcome his 
wife’s aversion to child bearing, seeking to persuade and coax 
her into having sexual intercourse. The wife’s incapacity 
was due to a fear of childbirth so great as to cause contraction 
of the muscles and render intercourse impossible. In 1936 
the husband left the wife, and after a few weeks he returned 
for three nights and made yet another attempt without 
success to effect consummation. He then left her for good. 
The ten years’ delay in filing a petition after cohabitation had 
ceased was due to the husband’s poor financial situation as a 
Post Office employee. At the trial of the petition he admitted 
in evidence that before presenting his petition he had realised 
that, with the arrival of his approaching retirement on pension, 
he would be unable to keep up two homes, and that thie 
realisation had influenced him in bringing the petition. 
The Court of Appeal (Tucker, Bucknill and Cohen, L.JJ.), 
reversing Barnard, J., held that the husband's seventeen years 
of cohabitation with the wife did not constitute approbation 
of the marriage having regard to his repeated complaints 
throughout that period and to his having given his wife the 
benefit of his consortium though deprived of the normal 
satisfaction due to a husband; that the delay in presenting 
a petition after cohabitation had ceased was excusable by the 
husband’s necessity to save money for the proceedings out of 
low wages ; that the husband’s collateral motive to be rid of 
financial liability to his wife was not improper having regard 
to the deprivation which she had caused him, and, not being 
improper, was no indication of insincerity in presenting the 
petition. Accordingly he was granted a decree of nullity. 

In R. E. L. (otherwise R.) v. R. L. [1949] P. 211 the 
parties were married in 1942, when the wife was twenty-five 
and the husband thirty-one years of age. The medical 
examination showed that the petitioner (the wife) had no 
impediment and that the husband was apparently capable of 
consummating the marriage. The trouble was psychological 
and for the first three years the husband made no attempt at 
intercourse, and evaded the matter when it was broached by 
the wife until in June, 1945, she made him face the question. 
An attempt was then made at the wife's insistence, but le was 
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unable to have intercourse either on that or on subsequent 
occasions. Inthe autumn of 1945, the petitioner, whose health 
had been affected, consulted a doctor. The doctor found no 
impediment but he dilated her to make matters still easier for 
the husband. He impressed the seriousness of the position 
on the husband, and tried to persuade him to have treatment. 
By the end of 1945, the wife knew from the doctor that she had 
grounds for a decree of nullity. The wife was anxious to have 
a child, and discussed artificial insemination with her husband, 
The wife was artificially inseminated with her husband's seed 
on occasions spread over twelve months throughout the years 
1946 and 1947. Attempts to effect normal intercourse were 
also being made during that period but without success. On 
27th January, 1948, the wife left the husband and never 
returned to him. Unknown to her at that time, she was then 
pregnant by artificial insemination of a child who was born 
in September, 1948, and who was alive when the petition was 
heard. The petitioner admitted that she had two motives 
in wishing to conceive a child: a desire for motherhood and 
the hope that the child would help her and her husband to have 
proper intercourse. It was held by Pearce, J., that the conduct 
of the wife in allowing herself to be artificially inseminated 
with her husband’s seed and the conception of the child did 
not necessarily amount to an approbation of the marriage, 
and that in the circumstances of the case there should be a 
decree of nullity inasmuch as the wife had shown no 
acquiescence in her marriage with an impotent husband and 
had never intended to approbate it. The learned judge also 
held that the court was not prevented on any ground of public 
policy from pronouncing a decree even though the result of the 
decree would be to bastardise the child. On the last 
point it is satisfactory to know that the children of voidable 


A Conveyancer’s Diary 
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marriages are now legitimated (Matrimonial Causes Act, 
1950, s. 9). 

On the question of approbation Pearce, J., said, at 
p. 218: ‘‘ So far as approbation of the marriage is concerned, 
it must be a question of degree, what acts done, with what 
intention, constitute approbation.”” That really puts the 
matter in a nutshell. If a spouse with full knowledge of the 
facts and the legal position goes on year atter year without 
complaint or efforts to rectify the position, then he or she, as 
the case may be, is in danger of having approbated the marriage. 
It is impossible to be pedantic on this matter and enumerate 
exactly what circumstances may give rise to approbation. 
Each case must be investigated and judged according to its 
own circumstances. As we have seen in Clifford v. Clifford, 
supra, the husband’s repeated complaints over a period of 
seventeen years and his lack of means to institute proceedings 
were important factors in his favour as being opposed to any 
approbation by him of the marriage. In R. E. L. (otherwise R.) 
v. R.L., supra, the wife’s continuous efforts to make her 
husband have normal sexual intercourse, coupled with her 
final leaving of him, all indicated that she never acquiesced 
in a state of marriage with an impotent husband. On the 
other hand, in the recent case of W. v. W., supra, the husband, 
after he knew beyond any doubt that his wife would never be 
physically capable of having sexual intercourse, then suggested 
that the parties should adopt a child under the provisions of 
the Adoption of Children Act, 1926, with all the formalities 
required by that Act; such conduct on the part of the 
husband could only indicate one intention, namely, that as 
he and his wife could never have any children of their own the 
next best thing was to adopt a child so as to fill the gap in their 
lives caused by a childless marriage. M. 


MAINTENANCE UNDER THE INHERITANCE ACT: 
PERMISSIBLE AMOUNTS 


A VERY large proportion of all applications made under the 
Inheritance (Family Provision) Act, 1938, are compromised 
at a fairly early stage of the proceedings, and it is thus often 
the duty of a practitioner to advise an applicant whether or 
not to accept an offer made on behalf of the estate. The 
matters which have to be taken into account in estimating the 
sufficiency of an offer made in such circumstances obviously 
differ from one case to another, but the first question which 
must be considered is always the same: What is the maximum 
amount of maintenance which can, in the particular circum- 
stances, be awarded to the applicant by the court? This 
initial question is often a difficult one to determine. 
Under s. 1 (1) of the Act the court is empowered to order 
reasonable provision to be made for a dependant of a testator 
who dies domiciled in England, for the maintenance of that 
dependant. The provision so ordered to be made is made out 
of the testator’s net estate, which is defined by the Act to 
mean all the property of which the testator had power to 
dispose by his will, otherwise than by virtue of a special power 
of appointment, less the amount of his funeral, testamentary 
and administration expenses, debts and liabilities and estate 
duty payable out of his estate on his death. It has never 
been determined whether “‘ liabilities "’ in this context include 
legacies (a possible, if not perhaps a probable, interpretation) ; 
the practice of the courts at present is founded on the view that 
liabilities for this purpose do not include legacies. The 
jurisdiction of the court to order maintenance is excluded 


where the testator has bequeathed not less than two-thirds of 
the income of the net estate to a surviving spouse and the only 
other dependant or dependants is or are a child or children of 
the surviving spouse. 

The provision for maintenance to be made by an order under 
the Act in the normal case must be by way of periodical 
payments of income (s. 1 (2)), and the amount of the annual 
income of the estate which may be made applicable for the 
maintenance of a testator’s dependants at any one time must 
in no case be such as to render them entitled under the 
testator’s will, as varied by the order, to more than a certain 
fraction of the annual income of the net estate. The appro- 
priate fraction depends on the number and relationship of 
dependants, being two-thirds if the testator leaves both a 
wife or husband and one or more other dependants, and 
one-half in any other case (s. 1 (3)). It is now generally 
accepted that ‘‘ dependants ’’ for this purpose means all 
persons who are qualified to make an application under the 
Act, whether they in fact do so or not (Re Catmull [1943, 
Ch. 262), so that, for example, a maximum order making 
two-thirds of the annual income of the testator’s net estate 
available for the maintenance of the testator’s widow may be 
made on the widow’s sole application if the testator left other 
dependants, such as infant and unmarried children. It is 
not necessary for this result to be achieved that these 
dependants should apply, or that the courts should apportion 
the amount ordered as maintenance among all those who are 
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qualified to be applicants in accordance with the definition 
of ‘‘ dependant ”’ in s. 1 (1) of the Act. 

I have spoken of the “ normal ”’ case, by which I mean, for 
the purposes of this article, any case where the value of the 
testator’s net estate exceeds £2,000. In the case where the 
net estate does not exceed £2,000 the court has power to 
disregard the rule applicable to the normal case whereby 
provision for maintenance can only be made by way of 
periodical payments of income, and to make an order providing 
for maintenance, in whole or in part, by way of a payment of 
capital (s. 1 (4)).. But in determining the amount of such 
capital provision the court must give effect to the principle of 
s. 1 (3) of the Act, ie., the subsection which lays down the 
maximum amount which may be awarded, in the circumstances 
of any given case, of the annual income of the testator’s net 
estate. This last expression is defined to mean the income that 
the net estate might be expected at the date of the order, when 
realised, to yield in a year. 

In the normal case it is thus always necessary to compute 
at the outset the annual income of the net estate, and this 
computation involves the adoption of some standard rate of 
interest. The rate adopted in reported cases has varied: 
it was 3 per cent. in Re Borthwick {1949) Ch. 395, and this rate 
was assumed to be the usual rate for this purpose in Re Lucas 
1947, Ch. 558, 564, but 3} per cent. was adopted as the 
appropriate rate in Re Westby [1940) W.N. 141. A converse 
case is Re Simson (1950) Ch. 38, where Vaisey, J., had to 
calculate the value, in terms of income, of a capital legacy 
bequeathed by the testator to the applicant and based his 
computation on the hypothesis that the legacy would produce 
a given income at a rate of 4 per cent. This computation was 
necessary to enable the court to determine what amount of 
maintenance by way of periodical payments of income would 
render the applicant entitled to the fraction of the annual income 
of the net estate appropriate in her case in accordance with 
s. 1 (3). In principle there should be no difference between 
the rates adopted for the two kinds of computation of which 
Re Borthwick and Re Simson are, respectively, the exemplars, 
and I believe that 4 per cent. has been the rate adopted for 
the purpose of calculating the annual income of the net estate 
in some recent cases which have not been reported. This is 
certainly in accordance with the present-day conditions in the 
money market, + per cent. being, if anything, rather a con- 
servative figure at which to estimate the yield of gilt-edged 
securities, and unless some other figure is adopted in a reported 
case in the future, I think that for the purpose of advising an 
applicant, + per cent. is the right percentage figure to adopt 
in all calculations required by the Act. 

A similar calculation has, apparently, to be made where 
the net estate of the testator does not exceed £2,000 and a 
capital sum is awarded under s. 1 (4) of the Act. True, it 
was assumed by Bennett, J., in Re Vriné [1940) Ch. 920 
that the amount available for the maintenance of the applicant 
or applicants in such cases is either one-half or two-thirds of the 
capital value of the net estate, as the case may be ; but the 
precise nature and amount of the maintenance permissible in 
the circumstances of that case were not, apparently, argued, 
and as the application was in any case dismissed, the dictum 
of the learned judge on this point was clearly o/iter. The 
only other case in which this point has been discussed at all 
is Re Catmull, supra. In that case Uthwatt, J., having 
calculated the maximum sum to which the applicant was 
entitled under s. 1 (3) of the Act on the assumption that an 
order was made in her favour, expressed the view that if such 
an order were made the maximum sum would be that amount 
of income to the applicant (who was the testator’s widow) 
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during her widowhood, and if a capital payment were ordered, 
the capital sum was to be assessed by reference to the widow's 
age and the amount of income so calculated. In this case 
also the application was dismissed, and these remarks must 
therefore also be regarded as obiter, but there are two reasons 
for preferring this view of the effect of s. 1 (4) to that expressed 
in Re Vrint: not only was the effect of s. 1 (4) fully argued 
on this occasion, but it is in any case difficult to see what 
meaning can be given to the provision that, in determining the 
amount of any capital maintenance to be made under s. 1 (4), 
the court must give effect to the principle of s. L (3), since the 
only principle that emerges from s. 1 (3) is that which fixes 
an upper limit of income to which a successful applicant 
becomes entitled as a result of an order of the Act, and the 
whole provision is based on considerations of income, although, 
in the actual case, the applicant may be entitled under the will 
to a capital benefit. I think, therefore, that it should be 
assumed that the maximum award which may be made undei 
s. 1 (4) is the capitalised value of the maximum amount of 
income which might be ordered under s. 1 (3). 

In calculating such capitalised value it must be remembered 
that the ordinary income payment made under an order is 
often a payment terminable in other events than death 
(s. 1 (2)). Thus, in the most common case of all, if the applicant 
is the surviving spouse of the testator or testatrix, the main 
tenance payments will cease on the applicant's death 01 
remarriage, Whichever is the earlier, and if the applicant is the 
infant son of the testator or testatrix, they will cease on his 
attaining the age of twenty-one years or earlier death. 

If Re Catmull is to be preferred to Re Vrint on the question 
last discussed, every application for maintenance under the 
Act, without exception, must involve the calculation of the 
annual income of the testator’s net estate, in accordance with 
the principles which I have attempted to outline above, But 
whereas it is necessary to ascertain the amount of any capital 
sum awarded under s. 1 (+) by reference to a notional purchase 
of an annuity of the appropriate amount and duration, it is 
not permissible to adopt a similar method of calculation for 
the purpose of translating the amount of a legacy or any othet 
capital benefit to which the applicant is entitled under the 
testator’s will into terms of income so gs to calculate thi 
maximum award which may be made under s. 1 (3). lor this 
last purpose a legatee is to be treated as entitled to an amount 
of income equivalent to the vield of his or her legacy at the 
rate adopted by the court (1c., at present, 4 per cent.), and 
not to an amount of income equivalent to the vaite of an 
annuity perchasable with the legacy (Re Pugh (1943) Ch. 387). 

Finally, it must be remembered that s. 1 (4) is an optional 
provision in more than one sense. Not only is there no 
compulsion on the court, if it determines that some main 
tenance should be ordered, to make such maintenance by way 
of a capital payment in a case where the net estate docs not 
exceed £2,000 but, if maintenance by way of a capital payment 
is ordered, the amount of the capital payment need not exhaust 
the whole of the successful applicant’s entitlement (whateve: 
that may be determined to be) under the Act. \ capital 
payment under s. 1 (4) may be ordered in addition to an incom: 
payment under s. 1 (3), provided that the aggregate value of 
the two payments does not exceed the applicant's total 
entitlement under the latter provision. A mixed payment of 
this kind is often more beneficial both to the 
applicant and to the other persons interested in the estate than 
a payment of income or capital alone, especially where the 


successful 


estate comprises items such as, for example, the goodwill of a 
small business, which have a greater value to a surviving 
spouse than to a purchaser from the estate. “ABC” 


3 





372 (Vol. 96) THE 


Landlord and Tenant Notebook 





SOLICITORS’ 





June 14, 1952 


JOURNAL 


RACK-RENT AND RECEIPT THEREOF 


THE county court decision recorded in the first paragraph of 
“Current Topics ’’ in our issue of 31st May (96 SoL. J. 335) 
decided a new point which is of considerable interest to 
landlords and tenants of controlled houses affected by s. 9 
of the Housing Act, 1936. This section authorises local 
authorities to require the repair of houses said to be unfit 
for human habitation and not capable of being made fit at 
a reasonable expense. (Till the passing of the Housing Act, 1949, 
the operation of the section was limited to houses occupied 
by, or of type suitable for occupation by, persons of the 
working classes.) The section authorises the local authority to 
serve upon “ the person having control of the house ’’ a notice 
requiring him to execute works which are to render it fit ; 
the authority may, 7” addition, serve a copy of the notice on 
any other person having an interest in the house. By 
subs. (4): ‘For the purposes of this Part of this Act, the 
person who receives the rack-rent of a house, whether on his 
own account or as agent or trustee for any other person, 
vy who would so recetve it if the house were let at a rack-rent, 
shall be deemed to be the person having control of the house. 
In this subsection the expression ‘ rack-rent’ means rent 
which is not less than two-thirds of the full net annual value 
of the house.” There is no definition, in the section or 
elsewhere, of “ full net annual value.”’ 

Any person aggrieved by such a notice may appeal to the 
local county court, and most such courts are accustomed to 
trying such questions as whether a house is capable of being 
rendered fit at a reasonable expense, or whether the person 
served receives rent as agent for some other person (cf. the 
corresponding prov'sions of the Public Health Act, 1936, 
discussed in’ the ‘ Notebook’ on 23rd) February last : 
9%) SoL. J. 115). But in Rawlence v. Croydon Corporation, the 
case Which was the subject of our above-mentioned “ Current 
Topics” paragraph, the appellant’s grievance was that, though 
he received the rent, £45 a year, of the house concerned, he 
did not receive the rack-rent, for the simple reason that £45 
was less than two-thirds of the full net annual value of that 
house. 

The respondent corporation then contended that if the 
appellant was not the person who received the rack-rent, 
he was the person “ who would so receive it 1f the house were 
let at a rack-rent."’ The answer was, in effect, that there 
was no such person; for the further simple reason that 
145 was the maximum permitted rent under the Rent and 
Mortgage Interest Restrictions Acts, 1920 to 1939. 

The learned county court judge decided this issue in favour 
of the appellant, who at first sight appears to have successfully 
emulated the bat described by AZsop ; the animal in question 
was able to plead that he was a bird or that he was a mere 
mouse, according to who threatened him. 

And the judge found support for his views in the decision 
in Poplar Assessment Committee v. Roberts 1922, 2 A.C. 93, 
in which it was held (one noble lord dissenting) that for rating 
purposes gross value is not to be limited to maximum permitted 
rent when a hereditament happens to be a controlled dwelling- 
house. “I think that the word ‘ rent’ must now be held to 
mean something which at any rate is not conditioned by the 
legal relations which exist between an actual landlord and an 


actual tenant Rating is a process between an occupier 


and a rating authority, to the determination of which the 
landlord and the lessee are strangers. It may be observed 
that the phrase [in s. 4+ of the Valuation (Metropolis) Act, 


1869 is ‘might be expected to pay’; it does not go on to 
sav ‘ and the landlord might be able to exact ’ ’’ (Lord Sumner). 

Accepting Poplar Assessment Committee v. Roberts as 
authority for the proposition that “ full annual value ’’ must 
be computed without considering the effect of the Rent 
Acts on the yield to be obtained from letting some particular 
property, the decision that the appellant in Rawlence v. 
Croydon Corporation was not in receipt of the rack-rent 
seems unexceptionable. But the decision that he was not the 
person who would receive the rack-rent if the house were let 
at a rack-rent is perhaps more open to challenge. 

For there seems no reason to visualise more than one is 
if the house were let 


asked to visualise when the expression ‘ 
at’’ is used. The subsection does not say “if the house 
could lawfully be and were ’’ and the fact that other legisla- 
tion has prevented its owner from letting it at a rack-rent 
appears to be just one of those facts which Poplar Assessment 
Commuttee v. Roberts itself tells us to leave out of account. 
In Lord Atkinson's speech in that case there are, indeed, 
clear warnings against “ having regard to realities.’ This, 
according to him, was the mistake made by the Court of 
Appeal in Owens College v. Chorlton-upon-Medlock Overseers 
(1887), 18 O.B.D. 403 (C.A.), when they held that, because 
the trustees of a college incorporated under an Act of Parlia- 
ment had no power to let certain property, they were not 
to be considered hypothetical tenants when that property 
had to be assessed for rating purposes; this reasoning had 
since been disapproved in London County Council v. Erith 
Churchwardens (1893, A.C. 562. In view of which there 
would appear to be room for argument that the appellant 
in the recent case was the person who would be in receipt of 
the rack-rent if the house were let at a rack-rent. And it 
may be useful to remember that, suppose a house to be one 
not let before 2nd September, 1939, but to be one within the 
rateable value limits of the Rent Acts, the result might be 
that the landlord was ‘ the person in control ’’ until the local 
rent tribunal reduced the rent ! 

If this be an occasion on which, the language of the 
enactment being inadequate, its objects can be examined and 
the mischief to be remedied can be looked at, it seems to be 
that considerations are likely to balance. Lord Atkinson’s 
speech in the above-cited Poplar case contrasted rent restric- 
tion law with rating law: “It is plain that the evil 
it was designed to cure was not excessive or defective rating. 
The evil it was obviously designed to prevent was the 
exploiting by landlords of the great demand for dwelling- 
houses, of which the supply was inadequate, in order to exact 
excessive rents for the dwelling-houses they owned.” By 
parity of reasoning, the evil which rent restriction law is 
designed to prevent is not the disrepair of dwelling-houses. 
So far, the case for the local authority can be said to score. 
But there is a possible answer : the provisions of the Housing 
Act appear to be designed to get insanitary houses made 
fit for habitation by making the owner responsible to the local 
authority (expressly leaving him free to exercise any remedy 
he may have against a tenant: s. 19 (2)). The idea, it may 
plausibly be argued, is, or was (one must not forget the 1949 
amendment mentioned earlier), that, mostly, rents would 
have been fixed on the assumption that the landlord would 
maintain the property ; also, when this type of legislation 
began, tenancies were more often short-lived and if a tenant 
were made responsible to the local authority it would mean 
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making him pay for what he might not fully enjoy. But, 
now that rents are controlled, landlords are, as it were, not 
allowed to develop the necessary strength which will enable 
them to hold the baby which they are ordered to hold. On 
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these lines, if the objects-and-mischief test be applied, it is 
certainly possible to argue that the decision of the county 
court was correct ; less than two-thirds of full annual value, 
no statutory liability under the Housing Act, 1936. 


HERE AND THERE 


LORD SIMON LOOKS BACK 


THE latest story I have heard about Lord Simon came from 
a Dominion silk who had been appearing before the Judicial 
Committee of the Privy Council during the Easter sittings. 
Early in his argument he had occasion to refer to a document 
in exceptionally small print, and Lord Simon congratulated 
him on being able, like himself, to read it without glasses. 
Now it happened that the leader’s eyesight was not inde- 
pendent of artificial assistance to the extent of being able 
comfortably to dispense with it for an indefinite period. 
Nevertheless, in the face of such a compliment from such 
a source, coupled with such an example, he hardly liked to 
face the anti-climax of producing his glasses, even though by 
the end of the day eye-strain had given him quite a tiresome 
headache. Lord Simon, of course, was as fresh as ever. On 
present showing there seems to be no particular reason why 
he should not stay fresh indefinitely. It is true that he has 
reached the stage of reminiscence in the publication of his 
“ Retrospect,’’ but for a man made by Providence with such 
large discourse, looking before and after, retrospect is a 
perfectly good spring-board into the future. It is a good 
long time ago now since Sir John Simon (as he then was), 
Chancellor of the Exchequer, addressing the Working Men’s 
College on the pleasures of learning, said: ‘‘ Sometimes one 
hears the expression ‘ too old to learn.’ It may be true so 
far as a change of habit is concerned, but the power to 
continue to learn a new branch of study really depends not 
on one’s age but on preserving the necessary energy of mind, 
and for that purpose it is only necessary to keep in good 
repair the things one used to know.’’ His own particular 
prescription for maintaining mental suppleness in periods of 
leisure, such as a sea voyage, was to learn Shakespeare, to 
read the classics and to play chess. I don’t think he mentioned 
his quite fantastic capacity for remembering Test Match 
cricket scores. It may well be that one of the gifts he has 
inherited from a remarkable mother, to whom he bears an 
astonishing facial resemblance, is his perennial vitality. 
She died in 1936 at the age of 90. Her father lived 
into his ninety-second year and her grandfather into his 
eighty-eighth. At a mere 80, therefore, Lord Simon's life 
is still full of promise. Only the other day he made a 
most attractive appearance in television. 


WIDE PROSPECT 


THE wide scope alone of this ‘‘ Retrospect ’’ will ensure it 
an enormous variety of readers, from the yet furious critics 
of the Munich settlement, anxious to breach this ablest 
defence of it yet put forward, to simple and single-minded 
collectors of anecdotes, perfectly happy to let politics look 
after themselves while they enjoy the vision of the young 
F. E. Smith, arrested on a charge of participating in an 
undergraduates’ riot at Oxford and shown into a cell in the 


newly opened wing of the police court, gravely remarking : 
‘““T have much pleasure in declaring this cell open.’’ Smith, 
incidentally, was only seven months older than Simon. 
Had he not burnt himself out twenty years ago, what an 
astonishing pair, ever diverse and yet strangely comple- 
mentary to each other, they would have made in the House 
of Lords. To the one the Lord Chancellorship was the achieve- 
ment of impetuous youth (Smith, at forty-six and a half, 
was the third youngest Chancellor ever appointed) ; to the 
other it was the belatedly accepted tribute to a maturity 
ripened by many processes beyond the scope of the law as 
well as within it. Party politicians and social historians will 
eagerly search Lord Simon’s book for his own account of the 
General Strike, for his characteristically lucid demonstration 
of its illegality, appealing to the law-abiding instincts of the 
English, prevailed more than any other single factor in 
bringing it to an end. (In Ireland, commented his Irish wife, 
the notion that it was against the law would not have been 
the breaking of the strike but the making of it.) 


APPEAL COMMITTEE REMINDER 
Lorp Simon has this month figured as journalist as well 
as author, discussing in a Sunday newspaper the problem of 
the rift between the legislative and the judicial functions 
of the House of Lords, protracted long beyond the period 
which anybody originally contemplated. He points out how 
the innovation of advancing the legislative sittings from 
late to early afternoon made it necessary to relegate the 
hearing of appeals to a committee over which the Lord 
Chancellor, fastened to the Woolsack in the chamber, could 
not, of course, preside. In this development Lord Simon 
sees the unobtrusive beginnings of a possible constitutional 
1evolution in which the separation of the Chancellor from his 
primary function of presiding over appeals might so change 
the character of the office as to lead to the establishment of a 
Ministry of Justice, controlled by a Minister who might have 
no legal training at all, with the final result that the admini- 
stration of justice would become just another branch of the 
Civil Service, no longer a free and independent function. 
All through the war, appeals were argued in the Lords’ 
chamber, and Lord Simon, as Chancellor, was hardly ever 
absent from a hearing. Even now it does not segm to be 
generally known that it was the pile driving for the Houses of 
Parliament’s new boiler house below the windows of the 
peers’ temporary chamber that drove the thin end of the 
wedge into this corner of constitutional practice and forced 
the Law Lords, in flight from the racket and the noise, to 
form the Appellate Committee and seek sanctuary out of 
earshot. Everyone agreed at the time that this emergency 
measure must be temporary only and the assurance was 
repeated amid general approval a year later. But nothing 
is sO permanent as a temporary expedient and Lord 
Simon does well to raise the question now afresh. 
RICHARD ROE, 


CORRESPONDENCE 


(The views expressed by our correspondents are not necessarily those of THE SOLICITORS’ JOURNAL] 


Competence of Professionally Qualified Persons 


Sir,—The decision of the Court of Appeal in Jones v. Manchester 
Corporation and Others, reported in The Times of 29th May last, 
appears to raise questions of importance not mentioned in the 
report. 

The action was one in which the widow of a patient recovered 
damages, in respect of the death of her husband, against a 


Dr. Wilkes, who had acted as anesthetist at a hospital of a 
Regional Ilospital Board, by reason of the negligence of the doctor 
in injecting an excessive amount of pentothal (an anesthetic in 
regular use) when assisting a senior doctor on the staff. 

Oliver, J., had held that the board must indemnify Dr. Wilkes, 
thus bearing the whole responsibility, expressing the view that 
the board were asking for trouble in entrusting a weapon like 
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pentothal to a recently qualified doctor. By a majority the 
Court of Appeal held that the doctor must bear 20 per cent. of the 
damages, as it was impossible to say her share of responsibility 
was only nominal, the board bearing 80 per cent. on the ground 
that they were under obligation to see that such mistakes did not 
occur, and could not throw responsibility on an inexperienced 
doctor. Hodson, L.J., dissenting, considered the doctor was 
fully responsible and should bear the whole damages. 

The decision appears to involve the proposition that the 
professional organisations charged with the duty of examining 
candidates and admitting them to the medical profession grant 
diplomas to persons not sufficiently instructed and experienced, 
and that anyone—e.g., a hospital board—employing a doctor 
recently qualified must not rely on the diploma until the employer 
in some way not made clear has ascertained that he is sufficiently 
experienced. How a lay employer—even a hospital board— 
can be expected to exercise more skilled discrimination than the 
professional examining bodies is not clear. 

The principle of the decision must be equally applicable to 
other professions. Must one now recognise that it is ‘‘ asking for 
trouble ’”’ to employ or give work to a recently qualified solicitor 
or barrister ? How much practice must he first be allowed to 
have on other people’s affairs before he can be trusted with one’s 
own ? 

What view, one wonders, will the examining bodies of the 
various professions take of the reflection on the certificates or 
diplomas which they issue ? 

And, while sympathising with a doctor (or was it a professional 
defence organisation ?) desiring to unload a heavy liability for 
damages, what about the dignity of the profession compromised 
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by the argument that the holder of its diploma could not be trusted 
to practise it ¢ J. SHERA ATKINSON. 
Eastbourne. 


Solicitors’ Costs 


Sir,—The response in your columns and to me _ personally 
leads me to suppose that my letter was not merely a fractious 
complaint, but voiced a justifiable dissatisfaction with— 

(a) The scales, archaic in computation and remuneration. 
(b) The costs aspect of the Legal Aid Scheme. 

The next stage is to inquire as to the remedy, and while the 
suggestion of boycotting the Legal Aid Scheme is perhaps an 
extreme step, it might perhaps be worth considering whether a 
short holiday for solicitors and clerks engaged in litigation, 
say six weeks, starting on Ist October, would not draw attention 
to the position. 

There seems to be a strong feeling that the older members of 
the profession are out of touch with present-day difficulties, and 
that Chancery Lane has become an anchorage rather than an 
operational base. Unhappily, however, the remuneration of the 
profession, being a statutory matter, is controlled by politicians, 
and they are gentlemen unlikely to be moved by reason or justice, 
which are the only weapons available to the Council. 

The most serious aspect of the matter is that the profession 
ceases to attract either those entering the profession or those 
already in it. 

Finally, may I put on record my complete agreement with the 
remarks of your other correspondents. ALAN NEWSOME. 


Coventry. 


BIRTHDAY LEGAL HONOURS 


BARON 
The Rt. Hon. Gavin TuRNBULL, BARon Sitmonps, Lord High 
Chancellor of Great Britain. 


BARONET 
CHARLES LENNARD CuuTE, Esq., M.C., D.L., Chairman of the 
Hampshire County Council. Called by the Inner Temple, 1903. 


KNIGHTS BACHELOR 

CARLETON Kemp ALLEN, Esq., M.C., O.C., J.P., Warden of 
Rhodes House, Oxford. Called by Lincoln’s Inn, 1919, and took 
silk 1945. 

Alderman ALFRED Bates, M.C., D.L., 
Lancashire County Council. Admitted 1920. 

GEOFFREY ABby COLLINS, Esq., President of The Law Society. 
Admitted 1913. 

HENRY THOMAS ALEXANDER DasHwoop, Esq., J.P., Registrar 
of the Court of Arches, of the Court of Faculties, and of the Diocese 
of London. Principal Registrar of the Province of Canterbury. 
Admitted 1905. : 

His Honour Davip Davigs, Q.C., National Insurance Com- 
missioner and Industrial Injuries Commissioner. Called 1919 
and took silk 1935. 

Eric ERRINGTON, Esq., J.P., Member of Parliament for Bootle, 
1935-45. Called by the Inner Temple, 1923. 

ARCHIBALD McDonaLtp Gorpon, Esq., C.M.G., Counsellor 
(Labour), H.M. Embassy, Washington. Called by Gray’s Inn, 
1930. 

Alderman HaroLtp WarTERS JAcKson. Admitted 1904. 

KENNETH KENNEDY O’CoNNOoR, Esq., M.C., Colonial Legal 
Service, Chief Justice, Jamaica. Called by Gray’s Inn, 1924. 

GorDoN Cosmo ToucuE, Esq., M.P., Member of Parliament for 
the Reigate Division, 1931-1950, and for the Dorking Division 
since 1950. Called by the Inner Temple, 1922. 


lately Chairman, 


ORDER OF THE BATH 
CB. 
PETER HENRI SEE, Esq., Parliamentary Counsel. 
the Middle Temple, 1935. 


Called by 


ORDER OF ST. MICHAEL AND ST. GEORGE 
C.M.G. 
JouN GEorGE Mavrocorpato, Esq., Legal Counsel, Sudan 
Government. Called by Gray’s Inn, 1932. 


ROYAL VICTORIAN ORDER 
K.C.V.O. 


ALBERT GEORGE ALLEN, Esq., D.S.O., M.C. Admitted 1920. 


ORDER OF THE BRITISH EMPIRE 
K.B.E. 
Sir GeorGE Morton, Q.C., Sheriff of Aberdeen, Kincardine and 
Convener of the Sheriffs. 
C.B.E. 
Major Francis WILLIAM BEECH, J.P. Admitted 1911. 
THoMAS BRINLEY BoweEN, Esq., Town Clerk of Swansea. 
Admitted 19206. 
ARTHUR GILBERT Norris, Esq., O.B.E., Assistant Public 
Trustee. Admitted 1913. 


Bantf. 


O.B.E. 

HUMPHREY GEORGE AMBROSE BAKER, Esq., lately Secretary, 
Commons, Open Spaces and Footpaths Preservation Society. 
Called by Lincoln’s Inn, 1909. 

Alderman FREDERICK WILLIAM ADCOCK CUSHMAN. 
1899. 

Horace WILts Mawson, Esq. Admitted 1922. 

Joun Mircue i, Esq., Principal Clerk of Session, Court of 


Admitted 


Session. 

James Murray Napier, Esq. Admitted 1918. 

CHARLES STANLEY Roscoe, Esq., lately Admiralty Marshal, 
Supreme Court of Judicature. 

Joun Dovuctas Topp, Esq., Registrar of Companies, Board 
of Trade. 

PERCIVAL TURNER, Esq., Chief Examiner, Estate Duty Office. 


M.B.E. 
Joun Hopwoop Saver, Esq. Admitted 1912. 
HENRY GEORGE WI1rT, Esq., Principal Clerk, Official Solicitor’s 
Department, Supreme Court of Judicature. 





Mr. David Harold Lloyd, solicitor, of Nuneaton, was married 
recently to Miss Patricia Marjory Grey, of Coventry. 


Mr. C. F. Nicholson, Folkestone’s Town Clerk and Clerk of the 
Peace, has resigned his offices owing to ill-health. 
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NOTES OF CASES 


JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 


RIGHT TO NIGERIAN CHIEFTANCY: POWER OF COURT 
TO ADJUDICATE 
Memudu Lagunju v. Olubadan-in-Council and Another 
Lord Normand, Lord Radcliffe and Lord Asquith of Bishopstone 
5th May, 1952 
Appeal from the West African Court of Appeal. 


The Appointment and Deposition of Chiefs Ordinance, 1948, 
of Nigeria provides by s. 2: ‘‘ (1) Upon the death . . . of any 
chief . . . the Governor may approve as the successor . . . any 
person appointed in that behalf by those entitled by native 
law and custom so to appoint in accordance with native law and 
custom ... (2) In the case of any dispute the Governor, after 
due inquiry and consultation with the persons concerned in 
the selection, shall be the sole judge as to whether any appoint- 
ment of a chief has been made in accordance with native law 
and custom.”’ In proceedings originating in the West African 
courts the appellant contended that he had been appointed 
to a certain chieftaincy by those so entitled by native law and 
custom. The respondents, one of whom claimed that he was 
the proper appointee, pleaded to the jurisdiction. 

LorpD NORMAND, giving the judgment of the Board, said that 
the two subsections must be read together, and entrusted to 
the Governor exclusively the jurisdiction to decide whether 
an appointment had been made in accordance with native 
law and custom, and completely removed that question from 
the jurisdiction of the courts. It was a condition of the valid 
exercise of the Governor’s functions that there should be due 
inquiry and consultation. If he made a decision without due 
inquiry and consultation, the courts could set that decision aside 
in proceedings properly framed ; but they could not, as had been 
done in the present case, entertain the question whether or not 
an appointment had been made in accordance with native law 
and custom. Appeal dismissed. 

APPEARANCES: S. Cope Morgan, Q.C., and F. H. Collier 
(Rexworthy, Bonser & Wadkin) ; Krank Gahan, Q.C., F. Williams 
and A. O. Thomas (of the South African Bar) (Burchells). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


COURT OF APPEAL 


FACTORY: INJURIOUS DUST: DERMATITIS: 
TO VENTILATE 


Ebbs v. James Whitson & Co., Ltd. 
Singleton, Denning and Hodson, L.JJ. 5th May, 1952 
Appeal from McNair, J. 


The plaintiff, a coachbuilder employed by the defendants, 
contracted dermatitis from the dust given off by monsonia wood, 
which he had to scrape and sandpaper. This wood had only 
recently come substantially into use, and there was only one 
other known case of dermatitis caused by it. The plaintiff 
was proved to be idiosyncratic to the dust. He claimed damages 
for negligence at common law and breach of statutory duty. 
The Factories Act, 1937, provides by s. 4 (1): “ Effective and 
suitable provision shall be made for securing and maintaining 
by the circulation of fresh air in each workroom the adequate 
ventilation of the room, and for rendering harmless, so far as 
practicable, all fumes, dust and other impurities that may be 
injurious to health ...’’ By s. 47, ‘‘ whenever there is given off 
any dust or fumes . . . likely to be injurious or offensive to the 
persons employed .. . all practicable measures shall be taken to 
protect the persons employed against inhalation . and in 
particular exhaust appliances shall be provided and 
maintained .’’ MeNair, J., dismissed the action. The 
plaintiff appealed. 

SINGLETON, L.J., said that it had been contended for the 
plaintiff that there were two requirements in s. 4 (1), namely, 
provision of ventilation, and provision for rendering harmless, 
so far as practicable, noxious dust ; on such a construction, the 
plaintiff had a strong case. But the provision of exhaust 
appliances under s. 47 would not have been effective. It had 
been argued that gloves or protective cream should have been 
supplied, but that would not have been ‘‘ rendering harmless ”’ 
the dust. The claim under s. 4 (1) failed, because it was not 
“ practicable ’’ to render the dust harmless, and because the 


DUTY 


subsection was limited to the provision of ventilation, which 
was admitted to be satisfactory. Section 47 was not applicable 
unless there was a reasonable probability of risk, of which a 
reasonably well informed employer ought to have known, and 
the plaintiff’s case failed on the evidence, as it did also at 
common law. 

DENNING, L.J., and Hopson, L.J., agreed that s. 4 (1), on its 
true construction, imposed no duty apart from ventilation. 
Appeal dismissed. 

APPEARANCES : 
(Shaen, Roscoe & Co.) ; 
and Co.). 


S. R. Edgedale, Q.C., and R. T. Monier-Williams 
R. Marven Everett, O.C. (A. D. Vandamm 


[Reported by F. R. Dymonp, Esq., Barrister-at-Law.) 


HUSBAND AND WIFE : MISCONDUCT CONDUCING TO 
ADULTERY : DESERTION 

Richards v. Richards 

Singleton, Denning and Hodson, L.JJ. 

Appeal from Mr. Cgmmissioner Rewcastle, Q.C. 


The parties, who were married in May, 1947, spent two nights 
together before the husband had to return to service duties. 
In November, 1947, he was given compassionate leave in view 
of information he had received that his wife had been associating 
with other men. He accepted her explanation, but he never 
thereafter returned to her, and the following month wrote her a 
letter making clear his intention to desert her. The wife said 
that she did not take proceedings because her financial position 
was satisfactory. In 1949 the wife committed adultery and 
became pregnant ; and she informed her husband of this by her 
solicitors, suggesting that divorce proceedings should be taken 
against her. When later asked to provide a statement, however, 
she refused, and filed a petition on the ground of desertion. The 
husband cross-prayed for relief on the ground of adultery. The 
commissioner found adultery and desertion proved, but held 
that since the desertion had conduced to the adultery, it had not 
been terminated by that adultery, and granted a decree to the 
wife. The husband appealed. 

DENNING, L.J., delivered the first judgment at the request of 
SINGLETON, L.J., and said that while adultery did not necessarily 
terminate desertion, it was, however, a serious prejudice to 
reconciliation. If a petitioner could show that the respondent 
did not know of her adultery, or that he would never have come 
back to her again in any event, the desertion continued ; but 
if the adultery destroyed some chance of his returning, then the 
desertion was terminated when he learnt of the adultery, for 
he then had good cause to stay away. But it had been made clear 
in Herod v. Herod [1939] P. 11, 24, that, adultery connived at, 
or conduced to, could not be put forward as a reasonable excuse 
for desertion. He referred to Callister v. Callister {1947) W.N.221. 
Conduct, however, only conduced to adultery when it was such as 
was proved to have brought the adultery about, such as exposing a 
wife to known and obvious dangers. Desertion by itself was not 
in his opinion such misconduct. It might explain’ adultery ; 
it did not excuse it. The adultery in the present case was due 
not to the desertion, but to the wife’s weakness of character. 
Since, therefore, the desertion did not conduce to the adultery, 
the adultery terminated the desertion unless the wife could 
show that it did not, and that it had had no effect upon her 
husband’s conduct. But the commissioner had found that it 
might have had some effect, and the husband had said in evidence 
that there was no possibility of his going back when he learnt 
of the pregnancy. The right course was for the court to grant a 
decree to the husband. 

SINGLETON and Hopson, L.JJ., concurred. Appeal allowed. 

APPEARANCES: Seuffert (Smiles & Co.); W. Kee (Edward 
Fail & Co.). 

(Reported by Joun B. Garpner, Esq., Barrister-at-Law.] 


8th May, 1952 


ESTATE AGENT: WHETHER ENTITLED TO 
COMMISSION 
Midgley Estates, Ltd. v. Hand 
Somervell, Jenkins and Morris, L.JJ. 9th May, 1952 
Appeal from Liverpool County Court. 


The defendant instructed the plaintiffs, who were estate agents, 
by letter to sell a business and premises for £1,800, with stock, 
fixtures and fittings at valuation; the defendant also stated 
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that two-thirds of the price could be arranged on mortgage. 
It was agreed between the parties that the plaintiffs were to 
receive a commission of 5 per cent. as soon as they introduced 
a purchaser who should sign a legally binding contract. The 
plaintiffs introduced a purchaser, who signed two successive 
binding contracts to purchase, neither of which made any 
reference to a mortgage. The purchaser was let into possession 
and paid a deposit, but was unable to complete as the defendant 
declined to grant a mortgage. The defendant successfully 
sued the purchaser for possession and forfeiture of deposit, and 
refused to pay the plaintiffs’ commission. The county court 
judge dismissed the plaintiffs’ action, on the ground that he 
was constrained by authority to hold that, when the purchaser 
was unable to complete, the agents were not entitled to 
commission. The plaintiffs appealed. 

Jenkins, L.J., said that prima facie in contracts of this nature 
the intention was that commission should be payable only for 
the introduction of a purchaser who actually completed. But 
it had been repeatedly stated that a contract of this sort must, 
as any other contract, be construed according to its terms. If 
the terms were clear, an agent was entitled to commission, even 
though the sale ultimately went off. In the present case, the 
plaintiffs had complied with the terms of their contract, and 
were entitled to their commission. 

SOMERVELL and Morris, L.JJ., agreed. Appeal allowed. 

APPEARANCES: A. Rankin (Cardew-Smith & Ross, for Geoffrey 
Warhurst, Liverpool); Gerson Newman (Field, Roscoe and 
Co., for Berkson & Berkson, Birkenhead). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


RENT TRIBUNAL: JURISDICTION TO EXTEND 
SECURITY OF TENURE 
R. v. St. Helens and Area Rent Tribunal; ex parte Pickavance 
Somervell, Jenkins and Morris, L.JJ. 15th May, 1952 
Appeal from the Divisional Court ({1952) 1 T.L.R. 455; 
96 Sot. J. 152). 


The tenant of a furnished house made an application in 
August, 1950, to a rent tribunal for a reduction of rent. On 
8th September the tribunal made their decision, making no order 
for a reduction or for security of tenure. On 9th December, three 
months and one day later, the landlord gave to the tenant notice 
to quit on 18th December. The tenant then applied to the 
tribunal for an order for security of tenure, which was granted ; 
after he had made a number of further successful applications, 
the landlord moved the Divisional Court for an order of certiorari, 
on the ground that the tribunal had no jurisdiction to make 
such orders for security. By s. 5 of the Furnished Houses 
(Rent Control) Act, 1946: “If after a contract ... has been 
referred to a tribunal by the lessee or by the local authority .. . 
a notice to quit the premises . . . is served by the lessor on the 
lessee at any time before the decision of the tribunal is given 
or within three months thereafter, the notice shall not take effect 
before the expiration of the said three months...’’ Bys. 11 (1) 
of the Landlord and Tenant (Rent Control) Act, 1949: ‘‘ Where 
a contract to which the Act of 1946 applies has been referred 
to a tribunal under that Act, and the reference has not been 
withdrawn, the lessee may, at any time when a notice to quit 
has been served and the period at the end of which the notice 
takes effect (whether by virtue of the contract, of the Act of 1946, 
or of this section) has not expired, apply to the tribunal for the 
extension of that period.’’ The Divisional Court made an order 
of certiorari. The tribunal appealed. 

SOMERVELL, L.J., said that it was contended for the tribunal 
that all the requirements to bring s. 11 (1) into operation had 
been fulfilled ; the contract had been referred to the tribunal ; 
notice to quit had been served, and the period at which it took 
effect had not expired ; while for the landlord it was contended 
that s. 11 read with s. 5 of the Act of 1946 should be construed 
as operating only on a notice to quit served within the limits of 
time specified in that section. If the argument for the tribunal 
were right, a tenant might make an application which was dis- 
missed ; the landlord might five years afterwards serve a notice, 
only to find that the tenant was protected by s. 11. The decision 
of the Divisional Court was right. 

Morris, L.J., agreeing, said that if the words of s. 11 (1) were 
read alone, a very wide jurisdiction would be bestowed. If a 
contract was referred to a tribunal by a lessee, and no order 
was made, and notice to quit was served years later, the tribunal 
could postpone the date at which it took effect. But the section 
must be construed as one with the Act of 1946. The phrase 
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“at any time when a notice to quit has been served, and the 
period . . . has not expired ’”’ referred to the period between 
the serving of a notice and the time at which it took effect. 
It was not specified by whom the notice was to be given, 
nor was there any mention of the time of its service; that 
omission was explained if the notice was that mentioned in s. 5 
of the Act of 1946, that was a notice to quit “served by the 
lessor on the lessee at any time before the decision of the tribunal 
is given or within three months thereafter.”’ 

Jenkins, L.J., dissented. | Appeal dismissed. 

APPEARANCES: Sir Lionel Heald, Q.C., A.-G.,and J. P. Ashworth 
(Solicitor, Ministry of Health); N. R. Fox-Andrews, Q.C., and 
J. Harington (Neve, Beck & Co., for Joseph Davies & Son, 


St. Helens). 
{Reported by F. R. Dymonp, Esq., Barrister-at-Law.]} 


FACTORY: FLOOR MADE SLIPPERY BY FLOODING: 
LIABILITY OF EMPLOYERS 


Latimer v. A.E.C., Ltd. 
Singleton, Denning and Hodson, L.JJ. 16th May, 1952 
Appeal from Pilcher, J. ({1952] 1 T.L.R. 507). 


The defendants’ factory, in which the plaintiff worked, was 
flooded one afternoon by a downpour, which caused the floor to be 
covered with a mixture of water and oily cooling agent. On the 
flood subsiding, the floor was left slippery: the defendants 
remedied this as far as they could with sawdust, but there was not 
enough to treat the whole area. The plaintiff came on night 
shift at 8 p.m., and shortly afterwards was injured by the slipping 
of a barrel which he was trying to move. The floor was slippery 
after the flooding, but was constructed of concrete and in good 
repair. The plaintiff claimed damages for negligence at common 
law and under the Factories Act, 1937, which provides by s. 25 (1) 
that “all floors . . . shall be of sound construction and properly 
maintained,’ and by s. 152 that ‘‘‘ Maintained’ means main- 
tained in an efficient state and in efficient working order and in 
good repair.’’ Pilcher, J., held that the defendants were not in 
breach of statutory duty, as the floor was in good repair and could 
not be said not to have been “ properly maintained ’’ because 
it was slippery with oil; but he held that the defendants, though 
they had done everything reasonably possible short of closing 
the factory, were negligent in allowing the plaintiff to work where 
it was slippery. The defendants appealed. 

SINGLETON, L.J., said that the suggestion that the defendants 
should have closed the factory arose during the final speeches ; 
it was not referred to in evidence or pleaded. The duty was not 
to expose the workmen to unnecessary risk, and the question 
was what a reasonable employer would do; that was a matter of 
degree ; it might, for example, be necessary to close a factory 
which was structurally dangerous after a fire. It was putting the 
duty too high to say that, when there was an element of risk 
which the employer could not remedy, the factory ought to be 
closed. The decision below on the question of statutory duty 
was right. 

DENNING, L.J., agreeing, said that it was not the law that 
there was negligence if there was a foreseeable risk which the 
employer could avoid by extreme measures. In the present 
case there was a measure of risk if the men were allowed to work, 
but it was too much to say that the factory should have been 
closed. It was always a matter of balancing the risk against the 
measures necessary to eliminate it. 

Hopson, L.J., agreed. Appeal allowed. 

APPEARANCES: R. Marven Everett, Q.C., and P. H. Ripman 
(Rowley Ashworth & Co.); E. M. Jukes (Carpenters). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law.]} 


QUEEN’S BENCH DIVISION 


EVIDENCE: ADMISSIBILITY: STATEMENT BY 
DECEASED IMMEDIATELY AFTER ACCIDENT 
Davies v. Fortior, Ltd. 


Donovan, J. 29th April, 1952 

Action. 

The husband of the plaintiff, while working for the defendants, 
fell from a platform into a bath of chromic acid and suffered 
injuries from which he died. The plaintiff alleged that the 
defendants were in breach of statutory duty and were negligent 
in failing to provide a safe place or system of work. The 
defendants alleged, inter alia, that the death was attributable 
solely or partially to the negligence of the deceased. There being 
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no direct evidence as to how the accident occurred, the defendants 
sought to support their plea, that it was caused by some improper 
act on the part of the deceased, by evidence that the deceased 
had said repeatedly, ‘‘I should not have done it,” at a time 
variously estimated at within seconds or within two minutes from 
the time when he was helped out of the bath. 

Donovan, J., admitted the evidence as part of the ves gesta. 

APPEARANCES: FF. W. Beney, Q.C., and Joseph Jackson 
(Radcliffes & Co.); R. Marven Everett, QO.C., and H. T. Evans 
(EZ. P Rugg & Co.). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law.)} 


PRACTICE: ORDER TO DELIVER FURTHER AND 
BETTER PARTICULARS: MEANING OF ‘ DEFAULT” 


Reiss v. Woolf 
Devlin, J. 12th May, 1952 
Procedure summons adjourned into court. 


The plaintiff in an action for the recovery of money lent 
obtained an order from the master under Ord. 19, r. 7, that 
“the defendant do, not later than [a specified date} deliver to 
the plaintiff’s solicitors the undermentioned further and better 
particulars of his defence and that in default thereof paras. 2 
and 3 of the defence be struck out . . .”’ Within the specified 
period the defendant delivered a set of particulars which were 
not fully in compliance with the order. On a summons before 
the master the plaintiff contended that the defendant had not 
complied with the order, so that paras. 2 and 3 were auto- 
matically struck out. The defendant contended that there had 
been no default and that if there had been a default there must 
be a further summons to strike out the paragraphs. The master 
dismissed the summons. The plaintiff appealed. 

DEVLIN, J., said that Greene, L.J., in Abalian v. Innous 
[1936] 2 All E.R. 834 had said that an interlocutory order 
dismissing an action conditionally was a very serious matter, 
and must be absolutely precise in its terms ; the party who had 
to do something in order to avoid dismissal must be told what 
to do in the clearest terms. If ‘‘ default ’’ referred to the sufficiency 
of the answers the event was not described with sufficient 
precision, but the order could be fairly and precisely construed 
as a time order and referred to the delivery of particulars within 
a specified time, and the test was whether the “ particulars ”’ 
were made in good faith and could fairly be described as such. 
If the particulars were insufficient, the plaintiff could take out 
a further summons; but, on the true test, the defendant was 
not in default and paras. 2 and 3 of the defence had not been 
struck out automatically. Appeal dismissed. 

APPEARANCES: M. Waters (J. de Meza & Co.); B. Finlay 
(Mendes da Costa, Greenwood & Co.). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


INDUSTRIAL DISPUTE: APPLICABILITY OF ORDER 
TO ISSUE REGARDING WAGES OF ONE EMPLOYEE 


R. v. Industrial Disputes Tribunal and Another; ex parte 
Practical Banking, Ltd. 


Lord Goddard, C.J., Jones and Parker, JJ. 15th May, 1952 
Application for an order of prohibition. 


In 1951 the Newspaper Society, acting on behalf of a number 
of newspaper proprietors, and a trade union, acting on behalf of 
its members, entered into an agreement regarding rates of salary 
in the London area. The applicants, who were the proprietors 
of a newspaper circulating in that area, had in their employ 
one F, to whom they refused to pay the rate of salary specified 
in the agreement. The union then reported to the Ministry 
of Labour that an “‘ issue ”’ under art. 2 of the Industrial Disputes 
Order, 1951, existed between themselves and the applicants 
as to whether the applicants should conform to the terms 
negotiated. The Minister referred the issue to the Industrial 
Disputes Tribunal. The applicants then moved for prohibition 
on the ground that the Minister had no jurisdiction to refer, 
nor the Tribunal to adjudicate on, a dispute between one 
employer and one workman. The Order of 1951 provides by 
art. 2: ‘‘ Where (a) . . . terms and conditions of employment 
are established which have been settled by . . . negotiation . . . to 
which the parties are organisations of employers and trade 
unions representative respectively of employers and workers 
engaged in that trade . . . in that district . . . and (b) an issue 
as to whether an employer in that district should observe the 
recognised terms and conditions . . . is referred to the Minister 
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by an organisation of employers or a trade union . . .”’ the 
Minister may refer the matter to the Industrial Disputes Tribunal. 

Lorp Gopparp, C.J., said that the applicants had relied 
on the South Shields case [1952} 1 K.B. 46; 95 Sox. J. 685, 
but that case was distinguishable ; it dealt with a trade dispute, 
not an issue; a workman had claimed that he ought to be 
paid a particular wage, and the court held that the question 
could not be referred to the tribunal because the Order contem- 
plated that the tribunal should deal with rates of wages in general, 
and not an individual case. In the present case, although the 
basis of the matter might be considered as arising out of a 
difference between the applicants and the union as to F’s rate 
of pay, that was not the question to be referred to the tribunal. 
That question was whether the tribunal should impose on the 
applicants the terms and conditions agreed to between the 
Newspaper Society and the union ; it fell exactly within the terms 
of art. 2 of the Order, and the tribunal was competent to deal 
with it. 

Jones and Parker, JJ., agreed. Application refused. 

APPEARANCES: D. Renton (Slaughter & May); S. B. R. Cooke 
(Solicitor, Ministry of Labour and National Service) ; H. P. Stirling 
(Vizard, Oldham, Crowder & Cash). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law.]} 


SUSPECTED PERSON: PLACE OF PUBLIC RESORT: 
TATTERSALL’S ENCLOSURE 
Glynn and Another v. Simmonds 
Lord Goddard, C.J., Devlin and Gorman, JJ. 
20th May, 1952 

Case stated by quarter sessions. 

During a race meeting at Goodwood the defendants were 
observed by detectives jostling members of the public and 
attempting to pick pockets in Tattersall’s enclosure. They were 
charged under s. 4 of the Vagrancy Act, 1824, with being ‘‘ suspected 
persons frequenting a place of public resort with intent to 
commit a felony.’’ The evidence showed that there was a 
charge of 30s. for entry into Tattersall’s enclosure and that the 
committee reserved the right to exclude certain persons therefrom. 
The defendants were convicted, and appeals to quarter sessions 
were dismissed. 

Lorp GopparD, C.J., said that “a place of public resort ”’ 
was a place to which the owners or occupiers invited the public 
to go, such as a racecourse or the zoological gardens. It did not 
cease to be such because there was payment for admission or 
because certain individuals were excluded. The effect of exclusion 
was a matter of degree and it might be that a boat race stand 
limited to members of the universities or the Royal Enclosure 
at Ascot were not within the section, as the public were not 
invited to enter. The convictions were right. 

Devin and Gormay, JJ., agreed. Appeal dismissed. 

APPEARANCES: Malcolm J. Morris (Walmsley & Stansbury) ; 
P. Anthony Harmsworth (Henry I. Sydney & Co.). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 


HUSBAND AND WIFE: MAINTENANCE: WILFUL 
NEGLECT TO MAINTAIN: REASONABLE BELIEF IN 
WIFE’S ADULTERY 
Chilton v. Chilton 
Lord Merriman, P., and Pearce, J. 
23rd April, 1952 

Appeal from justices. 

In October, 1951, a husband turned his wife from the matri- 
monial home after a quarrel concerning her relationship with 
another man. The wife issued a summons on the grounds of 
desertion and a wilful neglect to provide reasonable maintenance. 
The justices held that ‘‘ the conduct of the wife was not such that 
adultery by her could be inferred, but that her conduct was 
nevertheless such that her husband was justified in putting an end 
to cohabitation.” They found that there had been no “ desertion 


without reasonable cause,”’ but held that the conduct of the wife 
was not such as to absolve the husband from his liability to 
maintain her; and they made an order on the ground of wilful 
neglect to maintain. 

Lorp MERRIMAN, P., held that the wife’s conduct had been 
such as to induce in her husband a reasonable belief that she had 
committed adultery, although he agreed with the justices that 
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there was insufficient evidence to prove that adultery had been 
committed. The case raised the question whether the principle 
decided in Glenister v. Glenister |1945) P. 30 applied equally to 
cases of alleged wilful neglect to maintain. The reported 
decisions under the Summary Jurisdiction (Married Women) 
code related to cases of alleged desertion, but he found some 
difficulty in understanding why there should be any logical 
distinction. Morris v. Edmonds (1897), 77 L.T. 56, though a 
case under the Vagrancy Act, 1824, was clearly relevant, and it 
was a strong pointer in the present case. (His lordship also 
referred to Biggs v. Burridge (1924), 89 J.P. 75, and said that he 
had had that case and Morris v. Edmonds, supra, in mind in 
delivering judgment in Glenister v. Glenistey, at p. 39 of the 
report.) In his opinion it was impossible to draw any distinction 
in such circumstances between cases of desertion and wilful 
neglect to maintain, and the appeal should be allowed. Whatever 
the implications of the finding as to adultery for the future might 
be (see Allen v. Allen {1951 W.N. 322), the case must be considered 
as at the hearing and before that finding had been made. 

PEARCE, J., concurring, said : Unless there is some agreement 
made expressly or by implication between the parties, the duty to 
cohabit and the duty to maintain are co-extensive, and in my 
opinion when circumstances have excused the husband from his 
duty to cohabit he cannot be held guilty of a wilful neglect to 
maintain. 


APPEARANCES: John B. Latey (Baylis, Pearce & Co., for 
W. W. Ellison, Barrow-in-Furness); A. Richard Ellis (Bell, 
Brodrick and Gray, for Pickavance & Heron, Barrow-in-Furness). 


Reported by Joun B. Garpyer, Esq., Barrister-at-Law.] 


HUSBAND AND WIFE: JUSTICES: CUSTODY: 
VARIATION 
Chipperfield v. Chipperfield 

Lord Merriman, P., and Pearce, J. 30th April, 1952 

Appeal from justices, 

By an order of justices in 1951 a husband was found guilty 
of desertion and ordered to pay maintenance to his wife. ‘The 
wife was given the custody of the child of the marriage, and a 
further order was made for the maintenance of the child. These 
orders were not opposed. In January, 1952, the husband applied 
for the discharge of the custody order, so that he might have the 
care of the child ; but the justices held that in view of the decision 
in Cobbe v. Cobbe (1909), 25 ‘T.L.R. 305, they had no power to 
interfere since there was no evidence that the wife had been 
guilty of misconduct (in its widest sense, and not limited to 
adultery). The summons was accordingly dismissed. 

Lokbp MERRIMAN, P., said that in view of the express wording 
of s. 1 of the Guardianship of Infants Act, 1925, which provided 
that: “*. In any proceedings before any court the court 

shall regard the welfare of the infant as the first and 
paramount consideration,’ the decision in Cobbe  v. Cobbe, 
supra, could no longer stand, and the order of the justices must 
be set aside. 

PEARCE, J., concurring, said that if Cobbe v. Cobbe, supra, were 
still the law, the paramount consideration would be whether the 
wife had been guilty of misconduct, whereas Parliament had 
stated that the welfare of the child was paramount. The parents’ 
conduct was relevant, but not decisive. 

APPEARANCES: PP. Bruce (Pennington & Son, for Church, 
bruce ¢ Co., Gravesend) ; Vincent (Donovan J. Smalley). 


Reported by Joun B. Garpner, Esq., Barrister-at-Law.} 


HUSBAND AND WIFE : JUSTICES : JURISDICTION : 
“ LAST ORDINARILY RESIDED TOGETHER AS HUSBAND 
AND WIFE” 

Lowry v. Lowry 
Lord Merriman, P., and Pearce, J. 5th May, 1952 

Appeal from metropolitan magistrate. 

The parties were married in 1938. From then until 1941, 
when the wife went to her husband’s sister-in-law in Dundalk, 
Kire, the matrimonial home was at the wife’s parents’ house in 
London. The husband, who was in the Royal Air Force, visited 
her regularly on leaves, both in London and Dundalk ; but in 
1942 the husband brought his wife back to London and, in his 
words, “gave up her company.’ In September, 1947, the 
husband spent two nights with the wife in London, and the 
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magistrate found that they were reconciled, and that the wile 
was willing to live with him when he found settled employment. 
He never found a home for her, however, and the magistrate 
found that the husband was guilty of desertion in 1947. At the 
hearing the husband gave an address in Belfast. ‘he court had 
jurisdiction under s. 1 (1) of the Maintenance Orders Act, 
1950, if ‘the parties last ordinarily resided together as man 
and wife in England i 

Lorp MERRIMAN, P., said that it was clear from Levene v. 
Inland Revenue Commissioners {[1928) A.C. 217 that a finding 
as to “residence ’’ or “ ordinary residence’ was a finding ot 
fact. That decision applied mutatis mutandis to the present 
case, and it was the business of the court to uphold the 
magistrate’s decision unless it could fairly be said that there 
was no evidence to support it. The words “ last ordinarily 
resided together as man and wife’’ might be paraphrased by 
saying that the last matrimonial home at which they cohabited 
was in England. It had been contended that there was no 
element of permanence in the residence together in 1947, 
but he could not agree with such a submission. A resumption 
of cohabitation meant ‘‘ resuming a state of things ’’—see 
Mummery v. Mummery {1942} P. 107, 110—and there was 
ample evidence that when the husband rejoined the wite there 
was a bilateral intention of setting up a home together which 
did not merely consist in staying for a night as a lodger, but 
which had an element of permanence. 

PEARCE, J., concurring, said a night spent at an address by a 
solitary traveller did not carry so much weight or consequence 
as that spent by a husband who returned to and was reconciled 
with a wife in the home where they had lived together before 
their estrangement. In such a case he returned not only to an 
address, but to a state of things. 

Appeal dismissed. 

APPEARANCES: Leonard Halpern (Veff & Teff); W. G. 
Wingate (Philcox, Sons & Edwards). 


{Reported by Joun B. Gakvner, Esq., Barrister-at-Law 


COURT OF CRIMINAL APPEAL 
CRIMINAL LAW: McNAGHTEN RULES: MEANING 
OF ‘** WRONG” 

R. v. Windle 
Lord Goddard, C.J., Jones and Parker, J J. 
12th May, 1952 

Appeal against conviction for murder. 


The prisoner, a man of forty, was convicted of the murder ot 
his wife, aged fifty-eight, by administering a dose of 100 aspirins. 
He was a man of weak character; the-wife, according to the 
evidence, was certifiably insane, and their married life was very 
unhappy. One of his fellow workmen had made the suggestion, 
‘Give her a dozen aspirins.’’ After administering the aspirins, 
the prisoner sent for the doctor, informed him and the police of 
what he had done, and added that he supposed that he would 
be hanged. At trial the defence of insanity was set up; a 
doctor called for the defence stated that the prisoner was 
suffering from a particular form of insanity which was communt- 
cable to a person in constant attendance on a lunatic. Devlin, J., 
ruled that there was no evidence of insanity to go to the jury. 
‘The prisoner appealed. 

Lorp Gopparp, C.J., said that the court was being asked to 
say that the word “ wrong,”’ in the phrase ‘ he did not know he 
was doing what was wrong,’ meant morally wrong; that a 
person who suffered from such a defect of reason that he thought 
that what he was doing was in some way beneficial or praise 
worthy, though illegal, ought to be protected by the McNaghten 
rules. ‘That would be to revise the rules and possibly to make 
new law. It was clear from the medical evidence that the 
prisoner knew that his act was unlawful, and “ wrong ’’ meant 
contrary to law. The law could not embark on, and juries should 
not be left to consider, questions as to whether particular acts 
were morally right or wrong. When the word “ wrong ’’ was 
given its true meaning of “ unlawful,” there was no evidence to 
go to the jury of insanity, as defined by the McNaghten rules. 
Appeal dismissed. 

APPEARANCES: C. N. Shaweross, Q.C., and A. C. H. de Piro 
(lee H. Evans, Birmingham) ; 4. P. Marshall, O.C., and i. Daly 
Lewis (Director of Public Prosecutions). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 
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SURVEY OF THE WEEK 


HOUSE OF LORDS 


DEBATES 


Lokp LLEWELLIN rose to draw attention to the working of 
the Town and Country Planning Act, 1947. ‘he time was 
approaching when under the terms of that Act the payment of 
£300 million for loss of development would have to be made. The 
Government would have to consider whether this was an appro- 
priate time to pay out this large sum and thus substantially 
increase purchasing power. Approved claims now amounted to 
4350 million. From this sum the 4100 million priority claims 
would have to be paid first, leaving only 4200 million with which 
to pay the 4250 million. This meant that the non-priority 
claimants would get about 16s. in the /. He thought that 
in fact these claims would have to be met in full unless the Act 
was first amended. He thought the Government would be 
justified on both economic and political grounds in scrapping 
these parts of the Act. Furthermore, though in theory at present 
the present user value of land plus development charge ought to 
equal the old price of land, in fact no one could buy land plus 
development charge as cheaply as before the Act. This was due 
to two facts: the developer was dealing with a monopoly—the 
Central Land Board; and the vendor had no incentive to sell 
at existing use value, since the purchaser paid more to avoid the 
delay and expense of getting someone else to obtain a compulsory 
purchase order for him. These sections of the Act might also 
be repealed by Parliament, but there would remain the need to 
stop unwanted development, but compensation would have to 
be paid to people who, in the general interest, were prevented 
from developing their land. 

Lord Llewellin suggested that the redevelopment of a developed 
area should not attract charge so long as it was developed for a 
similar purpose, and that correspondingly the owners of such 
area should have no right to compensation. Development 
charge should still be payable on virgin sites. This would prevent 
the towns spreading and encourage redevelopment of existing 
urban areas. He would exempt from charge all internal develop- 
ment and allow extensions to existing buildings. All changes ot 
use of existing buildings should be free of development charge 
and all claims based on that element removed from the compensa- 
tion provisions. He would also like to see a quasi-judicial tribunal 
to deal with certain provisions of the 1947 Act. It should have 
power to hear appeals against refusals of planning permission, 
to decide whether planning permission was necessary or not, and 
probably also applications under s. 15 of the Act for the applica- 
tion for planning permission to be referred to the Minister. The 
tribunal would report to the Minister, who would take the 
necessary administrative action. If he disagreed with the tribunal 
the reasons of both should be published and then either House of 
Parliament could discuss the matter. The procedure would 
be open and the planning officer would be liable to  cross- 
examination. The chairman of the tribunal would be a lawyer 
with surveyors, architects and independent persons to sit with him. 

Lorp MILNER thought that the Act did deter owners of land 
from selling—at least till their share of the global fund had been 
determined. But it would be difficult to alter the law now that 
so much had been done. Without supporting Lord Llewellin’s 
proposals, Lord Milner said that planning procedure should be 
brought into accord with the principles of natural justice 
The authorities should be required to give prior notice of the case 
they were going to make. Government departments should not 
be allowed to put in letters unsupported by oral testimony. 
Again, the decisions should be announced more promptly. At 
present they came up to five months after the hearing. When 
the Minister proposed to lay down conditions additional to those 
in mind when the appeal was brought, he ought to give both sides 
an opportunity of making representations to him on those 
additional conditions. 

Lorp Mrston suggested that there should be an appeal to the 
Lands Tribunal from the assessment of development charge. The 
district valuers had a very difficult task. It was true that a 
dissatistied developer could ask to see the Central Land Board and 
put his case to their officials, and this was sometimes regarded as 
an appeal. It was, of course, nothing of the sort, because the 
Central Land Board was the body charged with the determination 
and collection of the charge. 


Lorp WOLVERTON said it would be extremely inflationary 
to pay out £300 million at this time, and he thought the parts of 
the Act dealing with this would have to be withdrawn. 

Lokp SILkKIn thought that on the whole the appeals machinery 
was satisfactory. Something like 40 per cent. of appeals were 
allowed——roughly the same as the proportion allowed by a superior 
court from an inferior court. He would not object, however, to 
any better method which gave the appellant a greater feeling of 
fairness. As to the global fund, it looked as if payment would 
be about 16s. in the / on the valuations. He doubted whether 
the payment would be inflationary. It would be made in stock. 
He did not think people would want to rush out and spend this 
compensation for a capital loss on consumer goods. Anyone who 
bought the stock would have had to pay money for it, so in fact 
there would be no more money in circulation. The Government 
had prevented money being raised on the security of stock. 

Keplying to the debate for the Government, LorD WOOLTON 
said the Government was going very thoroughly into the town 
planning question and endeavouring to come to a conclusion. 
In due course they would announce their conclusions, but at 
present it would not be in the public interest to do so. 

27th May. 
HOUSE OF COMMONS 
QUESTIONS 
Bintis, DEATHS AND MARRIAGES: REGISTRATION FEES 


lhe Minisrer oF HEALTH stated that the charges affected by 
5.1. 1952 No. 991 are as follows : 








Charge 
service — 
Before From 
Ist July, 1952 | Ist July, 1952 
A. bet HARGED AT SOMERSET Houst s. d s. d 
1. Search im Indexes for any given eutry Veal 
period 1 0 1 6 
General Search in Indexes—for 6 consecutive 
official hours ” OU 30 0 
$. Certified Copy of entry of Birth, Still-birth, Death, 
Marriage aud Adoption. 2 6 3 9 
1. Short Birth Certificate , . 6 9 
LB. Frers CHARGED BY LOCAL REGISTRATION OFFICERS : 
I. lees for Searches and Certificates 
>. Search in Indexes for any given entry—3-year 
period = 1 6 
6. General Search in Indexes—for 6 consecutive 
official hours : i. > VU 7 6 
Search in Registers for any given cutry— 1-year 
period : 1 vu 1 6 
S. Search in Registers for any given entry —every 
wdditional year 6 9 
), Certified Copy of entry of Birth, Death and 
Marriage as 2 6 a3 
10. Short Birth Certificate : 6 uv 
' 
Il. Marriage Fees 
11. Entering Notice of Marriage 1 0 1 6 
12. Certificate for Marriage (without licence) 1 0 i ¢ 
1 Marriage Attendance Fee (without licence > i 6 
14. Marriage Attendance Fee (by licence) WwW 0 6 0 
>». Certificate and Licence for Marriage 3 1 6 
16. Caveat against grant of Certificate or Licence for 
Marriage ‘ 5 0 7 6 
111. Miscellaneous I ees 
17. Registration of Birth after 3 and within 12 mouth 2 6 3 9 
18. Registration of Birth or Death after 12 months 5 v0 7 6 
19. For entering Name of Child in Birth Register on 
production of Baptismal Certificate or Certificat« 
of Naming aiter the Registration of Birth 1 W Ll 6 
20. bor correction of an Error of Fact or Substance in 
Register Book of Births, Still-births or Death Zz 6 3 9 
Registration of Birth, Still-birth or Death at place 
of Birth or Death (such place not being a Public 
Institution) or at Residence of Informant 1 0 1 6 
4 Attesting declaration as to Birth in) another 
ib-district 4 2 3 0 
23. Certificate of Registry of Birth or Still- birth 3 $ 
24. Registration of a building or substituted buildin 
for the solemnization of Marriages (Costs ot 
advertising are payable out of the fee ow 0 yo OU 
C. bers 1 CLERGYMEN, AUTHORISED PERSONS, 
REGISTERING OFFICERS (SOCIETY OF FRIENDS) AND 
ECRETARIES (FOR MARRIAGES) OF SYNAGOGUES 
Search in Register of Marriages-——1-year period 1 vu 1 6 
26. Search in Register of Marriages—every additional 
veal 6 9 
27. Certified Copy of entry of Marriage 2 © 3 9 
D. ber tO OFrictatinG MINISTERS 
28. Certificate of Name given in Baptisu 1 0 1 6 
kk. PER PAYADLE BY RESPONSIBLE CouNciILs TO CLERGY 
MEN AND AUTHORISED PERSONS 
0, Por overy eutry in Quarterly Certified Copies from 
M Register 4 a) 





{30th May. 
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STATUTORY INSTRUMENTS 


Draft Central Midwives Board for Scotland (Reconstitution) 
Order, 1952. 5d. 


Condensed Milk (Amendment No. 2) Order, 1952. (S.1. 1952 
No. 1068.) 

Control of Aviation Spirit (Amendment) Order, 1952. (S.1. 1952 
No. 1063.) 

Control of Petroleum (Revocation) Order, 1952. (S.1. 1952 
No. 1065.) 

Cream (Amendment) Order, 1952. (S.1. 1952 No. 1069.) 

Domestic Pottery (Maximum Prices) Order, 1952. (S.1. 1952 


No. 1019.) 11d. 

Draft House of Commons (Redistribution of Seats) (Nottingham 
South and Rushcliffe) Order, 1952. 

Draft House of Commons (Redistribution of Seats) (Stockton-on- 
Tees and Sedgefield) Order, 1952. 

Draft House of Commons (Redistribution of Seats) (Swindon and 
Devizes) Order, 1952. 


Draft House of Commons (Redistribution of Seats) (Worcester 


and South Worcestershire) Order, 1952. 

Jute Wages Council (Great Britain) Wages Regulation 
(Amendment) Order, 1952. (S.I. 1952 No. 1060.) 6d. 

Keg and Drum Wages Council (Great Britain) Wages Regulation 
(Amendment) Order, 1952. (S.I. 1952 No. 1051.) 

Licensing of Bulls (Scotland) Regulations, 1952. 
No. 1046 (S. 49).) 8d. 

London Traffic (Parking Places) Consolidation 
Regulations, 1952. (S.I. 1952 No. 1053.) 6d. 

London Traffic (Prescribed Routes) (No. 11) Regulations, 1952. 
(S.1. 1952 No. 1054.) 

Merchandise Marks (Imported Goods) 
(No. 1), 1952. (S.I. 1952 No. 1078.) 


(S.1. 1952 


(Amendment) 


Exemption Direction 
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Nurses (Area Nurse-Training Committees) Amendment Order, 
1952. (S.I. 1952 No. 1049.) 


Petroleum Spirit in Harbours (Amendment) Order, 1952. (S.1. 
1952 No. 1055.) 5d. 

Retention of Cables, Mains and Pipe under Highways 
(Northamptonshire) (No. 2) Order, 1952. (S.1. 1952 No. 1070.) 

Rhymney Valley Sewerage Board Order, 1952. (S.1. 1952 
No. 1057.) 


Rules of the Supreme Court (No. 1), 1952.  (S.1. 1952 No. 1062.) 
As to these rules, see p. 351, ante. 
Sea-Fishing Industry (Restriction of Fishing in Northern Waters) 


Suspension Order, 1952. (S.I. 1952 No. LOS6.) 


Stopping up of Highways (Devonshire) (No. 1) Order, 1952. 
(S.I. 1952 No. 1072.) 

Stopping up of Highways (Lancashire) (No. 2) Order, 1952 
(S.I. 1952 No. 1071.) 

Stopping up of Highways (Lancashire) (No. 3) Order, 1952. 


(S.I. 1952 No. 1074.) 

Stopping up of Highways (North Riding of Yorkshire) (No 
Order, 1952. (S.1. 1952 No. 1076.) 

Stopping up of Highways (Warwickshire) (No. 1) Order, 1952. 


> 


«) 


(S.I. 1952 No. 1075.) 

Stopping up of Highways (West Riding of Yorkshire) (No. 1) 
Order, 1952. (S.I. 1952 No. 1073.) 

Sugar (Prices) (Amendment No. 2) Order, 1952. (S.1. 1952 


No. 1067.) 6d. 

White Fish Authority (General Levy) Regulations Confirmatory 

Order, 1952. (S.1. 1952 No. 1077.) 5d. 

Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4.. The price in each case, unless 
otherwise stated, is 4d., post free. 


REVIEW 


Kenny’s Outlines of Criminal Law. An entirely new 
edition. By J. W. Ceci, Turner, M.C., M.A., LL.B., of 
the Middle Temple, Barrister-at-Law, Fellow of Trinity 
Hall, Cambridge. 1952. Cambridge: University Press. 
42s. net. 

This is an entirely new edition of Professor Kenny’s well- 
known book and the present editor states that, because of the 
many developments and fresh problems in criminal law of 
latter years, he has had to rewrite a great part of the old 
work. The revised “‘ Kenny ”’ is, we are glad to say, as good 
and as interesting a book as its predecessor and, indeed, it 
has been improved, in our view, by the omission of a good 
deal of Professor Kenny’s ethical discussions. The humorous 
and informative footnotes remain, and we read on p. 113, for 
example, of Mr. Purcell, of County Cork, who was knighted 
in 1811 for killing four burglars with a carving knife. (Kenny’s 
note justifying the increase in the penalties for not sending 
children to school by comparison with the effect of deterrence 
on the jumping habits of fleas has gone, however.) The 
changes made by the Criminal Justice Act, 1948, are, of 
course, incorporated in the book and the editor mentions a 
number of statutes and cases of last year, although he seems 
to have overlooked the Fraudulent Mediums Act, 1951. 

In a book of this size a few mistakes are difficult to avoid. 
rhe amount of compensation awardable summarily under 
the Criminal Justice Act, 1948, s. 11, is £100, not £25, as 
stated on p. 463. The three previous convictions qualifying 
a person for preventive detention must have been convictions 
on indictment (p. 527). The statement on p. 460 that neither 
side in summary proceedings has a right to a second speech 
should be qualified by a reference to s. 42 of the Criminal 
Justice Act, 1948, and a student reading p. 461 might well 
be misled into thinking that payment of the costs of the 
prosecution or the defence may be made from public funds in 
allsummary proceedings. Nor will he gain a proper impression 
as to the powers of punishment for common-law misdemeanours 
from the statements on p. 511. And the reference on p. 337 
to false alarms of fire ignores the Fire Services Act, 1947, s. 31. 
The habit found in earlier volumes of referring to a statute as 
‘23 Geo. V, c. 12”’ and not by its short title, is still followed 


in a good many places in the book ; surely a reference to the 
short title in every case would be more helpful. The index 
needs checking, as in several instances it refers to pages not 
in the book. We would also suggest to the editor that he 
should emphasise for the benefit of students that the power 
to convict of attempts and the power to convict of other 
offences under the Larceny Act, 1916, s. 44, are limited to 
proceedings on indictment. 

The editor points out in Chap. XIII the inconsistencies 
to be found in the decisions in the well-known larceny cases 
such as Ashwell, Riley, Hudson, etc. No doubt he justifies 
his discussion and criticism of all these cases in a student's 
book by his desire, expressed in the préface, to encourage 
the critical powers of students in general. An honours 
student, under a good teacher, will no doubt be stimulated by 
Mr. Turner’s arguments, but let not 

‘“. . . Grandeur hear with a disdainful smile , 

The short and simple annals of the poor.”’ 
Not all students will be honours men, nor will some have the 
benefit of any proper teaching at all. Kenny, too, will be 
a book read by many who desire merely to gain a working 
knowledge of the criminal law. We cannot help wondering if 
the effect of emphasising the inconsistencies and difficulties 
found in these decisions will leave such people in some 
bewilderment as to what the law is. Mr. Turner seems to 
imply that a correct interpretation of the law might have led 
to the acquittal of some very (morally) dishonest people, a 
conclusion that may well earn him the huzzas of those 
quartered in a Government training establishment not 
100 miles from Princetown. Others, however, may think 
that, if the editor must turn his guns on the courts for these 
decisions, he should load with saluting charges rather than 
grape for their success in punishing rogues. Obviously, 
Mr. Turner can seek to justify his criticisms by reference to 
the need for the law to be certain rather than capricious, 
so we will leave the matter with the suggestion that the 
learned discussion of these cases, however appropriate for 
a larger text-book or a quarterly review, might perhaps be 
not so suitable for a student’s introduction to the criminal 
law. 
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In common with the other students’ books on criminal law, 
many of the offences generally met with by solicitors with a 
practice in criminal law are mentioned only briefly or not at 
all. Careless driving, for example, receives four lines and 
‘special reasons ’’ only a brief note, obstruction of the high- 
way is not dealt with anywhere, and “ vicarious liability in 
statutory offences,” a most important and common subject 
in magistrates’ courts, receives but one page, no mention 
being made of the exemptions given by the Sale of Food 
(Weights and Measures) Act, 1926, s. 12 (5), and the Food 
and Drugs Act, 1938, s. 83. Homicide, on the other hand, is 
given fifty pages and treason and like offences fifteen pages. 
It is right, of course, that students should be taught the law 
as to murder and manslaughter, even though the majority 
of members of the profession never find any occasion to 
exercise their knowledge of it otherwise than as a method 
of holding the floor conversationally in clubs and at cocktail 
parties. It certainly seems unnecessary, on the other hand, 
to teach the law of treason as part of a practical legal 


POINTS IN 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered 
any member of the staff, are responsible for the correctness of the replies given or for any steps 
to the Editorial Department, 102-103 Fetter Lane, E.C.4, and contain the 


Undivided Shares— CONVEYANCE AFTER 1925— 
CONSTRUCTION ° 


Q. On a purchase of land the abstract of title shows that in 
1921 the land was conveyed to A and B as tenants in common 
in fee simple. In 1926 A and B convey to C. The conveyance 
recites that by virtue of the Law of Property Act, 1925, the 
land became vested in A and B’s mortgagee for a term of 3,000 
years but contains no recital of the transitional provisions of the 
Act affecting undivided shares. The operative part of the 
conveyance reads: ‘‘ The vendors each of them as to his one 
undivided moiety of and in the premises hereby conveyed and 
as beneficial owners thereof do and each of them does hereby 
grant and convey and the mortgagee,’’ etc. As the land became 
vested in A and B as trustees for sale by virtue of the Law of 
Property Act, 1925, and their undivided shares in the property 
became equitable interests in the proceeds of sale, did the 
conveyance of 1926 pass the legal estate to C ? 


A. The words used in the conveyance of 1926 are not especially 
appropriate to the description of the interests of A and B in the 
land after the operation of the transitional provisions of the 
Law of Property Act, 1925, affecting undivided shares, and in 
particular there is much cogency in the argument based on the 
undivided shares having become equitable interests in the 
proceeds of sale in place of the land itself (Re Kempthorne [1930] 
1 Ch. 268). The effect of the conveyance is, however, a matter of 
construction and if the parcels and estate of the vendors are 
sufficiently identified the deed would seem to be effective. It 
appears to us that in construing the testatum it is possible to 
omit the words “‘ each of them as to his one undivided moiety of 
and in the premises hereby conveyed and ’’ and the subsequent 
word ‘“‘thereof’’ without substantially affecting the meaning 
and still leave sufficient words to pass the parcels subsequently 
described. Alternatively the description “‘ as beneficial owners 
thereof’’ may be regarded as applying to the whole premises. 
For these reasons we incline to the view that the deed is capable 
of a construction sufficiently wide to pass the whole interest of 
A and B. ‘This is supported by the contva profferentes rule which 
requires grants for valuable consideration to be construed most 
strongly against the grantor (Dann v. Spurrier (1803), 3 Bos. & P. 
399; Neill v. Duke of Devonshire (1882), 8 App. Cas. 135: 
Gluckstein v. Barnes {1900, A.C. 240; and for older authority 
that deeds shall be construed as affecting the intention of the 
parties, see Ftoe v. Tranmary (1757), Willes 682, and Chester v. 
Willan (1670), 2 Wms. Saund. 96). Jt is also significant to note 
the absence of any reference to the undivided moieties in the 
proceeds of sale. It is also possible that the intended eftect of 
the deed may be supported by a recital to sell the legal estate 
in fee simple of the premises or a recital to similar purpose. For 
these reasons we consider that the conveyance can and should 
construed as pa the whole legal estate to C, more 


be ing 


especially as C can no doubt show twenty-five years’ undisturbed 
possession under the title declared. 
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education. We attribute no blame to Mr. Turner for dealing 
with these latter subjects at such length in Kenny, because 
homicide is an important one and, in addition, no doubt he 
has had to write his book with an eye on the syllabuses of 
the universities and other teaching bodies. (Possibly the 
compilers of the syllabuses likewise compile them with an 
eye on the text-books.) Yet we do venture to suggest—and 
surely not unreasonably—that those who teach criminal law 
and those who write the students’ books should emphasise 
the subjects which the student will meet when he starts to 
practise, even if, to give this emphasis, space now devoted 
to less common subjects must be sacrificed. 

The above, of course, are suggestions, not criticisms, and 
it is right to say that the chapter on summary procedure in 
Kenny is very good indeed. Subject to the points made 
above, the whole book is a complete, accurate and up-to-date 
account of criminal law and procedure ; it is written in an 
interesting manner and we are sure that students will find 
no better book on the subject. 


PRACTICE 


without charge, on the understanding that neither the Proprietors nor the Editor, w# 
taken in consequence thereof. All questions must be typewritten (in duplicate), addressed 
name and address of the subscriber, and a stamped addressed envelope. 


Negligence—Cak CoLListon—Icy Roap 

Q. We act for an infant who was pushing his cycle down a 
steep hill. There was ice on the road surface at the time. A car 
was going slowly down the hill, without any obvious negligence, 
got into a skid on the icy surface and collided with our client. 
The insurance company, whilst denying that their client (the 
driver of the car) is liable for negligence, also say that our client 
is not either, and that there is no question of his contributing 
to the accident. We should be glad to have your views on the 
matter 


A. It appears to us that there is a prima facie case of negligence 
in the motorist. If the surface of the road is so bad that a car 
cannot descend a hill without involuntarily entering a skid, then 
it is negligent to try to descend at all. On this matter see the 
article ‘‘ Frost, Snow and Ice’ at 95 Sot. J. 99 and the case of 
Laurie v. Raglan Building Co., Lid. [1942] 1 K.B. 152. 


IXCHANGE OI 
PRE-WAR 


Building Materials and Housing Act, 1945 
HousE—VACANT POSSESSION OF 
HOUSE 


CONTROLLED-PRICE 


Q. We understand’that by s. 7 of the Building Materials and 
Housing Act, 1945 (as amended), the sale above the licence price 
of a house to which the Act refers is an offence. Included in this 
provision is of course any sale for a consideration other than 
money where the court considers that such “* non-money ” con- 
sideration is greater in value than the licensed price. We wish 
to trace any decided cases on such “‘ non-money ”’ transactions, 
as we wish to learn what the position is where an exchange is 
effected of a house within the Act for one outside it. If, for 
instance, the owner of a house with a ‘‘ frozen price ’’ of £1,200 
agreed to exchange with the owner of a house of similar size and 
type which had cost, pre-war (say), £000, would this be an 
offence ? We assume that such pre-war house would fetch with 
vacant possession #1,600. It might be argued that the level of 
exchange should be the value of the pre-war house without 
vacant possession. 


A. We are not aware of any decision of a superior court 
relating to the exchange of a controlled-price house and there is 
no reported decision of such a court. The matter was raised 
before the Guildford Borough Justices in a case reported in the 
Justice of the Peace for 12th March, 1949, at p. 174. It was there 
decided that if vacant possession is given of the non-controlled 
house and the value of that house with vacant possession on the 
market exceeds the controlled price of the house an offence 1s 
committed. It is submitted that that decision was correct ; set 
the discussion of the matter at 95 Sor. J. 480. If vacant 
possession of the pre-war house is in fact given as a term of the 
exchange (as will happen in practice) we do not think it could 
be agued that the level of exchange should be the value without 
vacant pc yssession. 
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Deduction from Wages for Use of Hostel Provided by Employers 


Q. A firm of embroidery manufacturers provide a hostel for 
some of their workers and make a weekly charge therefor in 
respect of the board and lodging they provide. May the 
reasonable charges for the board and lodging properly be 
deducted from the wages of the employees who use the hostel 
provided an agreement in writing is signed by each employee ? 

A. The point is governed by s. 23 of the Truck Act, 1831, 
which makes it lawful to charge for board and lodging, provided 
that (1) the deduction does not ‘‘ exceed the real and true 
value’ of the food and lodging (this is a rather different basis 
of assessment from that of ‘‘ reasonable charges ’’ mentioned in 
the inquiry; that might include an element of profit); and 
(2) the agreement or contract for such stoppage or deduction is 
in writing signed by the employee. (See further Pratt v. Cook 
[1940] A.C. 437.) 


Builder Installing Cooker—‘‘ CoNTRACTOR’s DIscouNT ”’ 
Q. X wished to instal a cooker in her house and purchased 
one new from Y, a plumber. Y was not in a position to install 
the cooker, so X instructed B, a builder, to instal it for her, 
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there being no connection between Y and B.  B does the work 
and sends X a bill which includes an item which is referred to 
as contractor’s discount, being 15 per cent. on the price of the 
cooker supplied by Y, who has been, of course, paid by X. On 
being challenged, B quotes a rule in a schedule of charges for 
building work which is laid down by his federation. This rule 
states that ‘in the case of materials supplied by the building 
owner (X) the market price shall be ascertained and treated for 
profit under the heading of materials.’” X was not shown a 
copy of this schedule before instructing B and it was never 
referred to. There is no written contract. Is X legally liable 
for the ‘‘ discount ”’ referred to ? 


A. The ordinary rules of contract apply to this matter. A 
party is bound only by such terms as are brought to his notice 
at the time of contracting (Parker v. S.E. Railway Co. (1877), 
2 C.P.D. 416). The federation referred to is not a law-making 
body ; it cannot make law which will be implied into contracts 
unless the parties know of it. The only ground on which this 
term could be imported into the contract is if it were so well known 
that both parties must be presumed to have known about it. 
This is certainly not the case here, and we would resist payment 
of the item. 


NOTES AND NEWS 


Honours and Appointments 


Mr. J. P. H. ALLon, assistant solicitor to Sheffield City Council, 
has been appointed assistant solicitor to Devon County Council. 


Mr. J. A. SPURGEON, assistant solicitor to Coventry Corporation, 
has been appointed a senior assistant solicitor. 


Personal Notes 


Alderman Arthur Clark, solicitor, of Reading, has been 
appointed chairman of the Health Committee of the Reading Town 
Council. Alderman G. S. Field, also a solicitor, has been elected 
chairman of the Civil Defence Committee. 


Mr. T. “towland Kent, solicitor, of Reading, has been appointed 
curator of the department of numismatics, in which he is an expert, 
at the Reading Museum. 


Miscellaneous 
City oF BATH DEVELOPMENT PLAN 


The above Development Plan was, on the 29th May, 1952, 
submitted to the Minister of Housing and Local Government for 
approval. The plan relates to land situate within the City and 
County Borough of Bath. A certified copy of the plan as sub- 
mitted for approval has been deposited for public inspection in the 
Town Clerk’s Office (Legal Section), Guildhall, Bath. The 
certified copy is available for inspection free of charge by all 
persons interested at the place mentioned above between the 
hours of 9 a.m. and 1 p.m. and 2.15 p.m. and 5 p.m. on each week- 
day other than Saturday, when the hours are 9 a.m. to 12 noon. 
Any objection or representation with reference to the plan may 
be sent in writing to the Secretary, Ministry of Housing and Local 
Government, Whitehall, London, S.W.1, before the 28th July, 
1952, and any such objection or representation should state the 
grounds on which it is made. Persons making an objection or 
representation may register their names and addresses with the 
Bath City Council, Town Clerk’s Office (Legal Section), Guildhall, 
Bath, and will then be entitled to receive notice of the eventual 
approval of the development plan. 


The Royal Commission on Marriage and Divorce announces 
that public hearings of oral evidence from persons and organisa- 
tions that have submitted memoranda will take place on 
16th-19th June at a place to be announced later. The Com- 
mission also announces that it is prepared to consider applications 
for permission to submit memoranda to it, but in view of the 
number and scope of the memoranda already received permission 
will be granted only if there are special reasons in support of such 
applications. These should be addressed to the secretary of 
the Commission, 19 Cowley Street, S.W.1. 

It has also been announced that the Commission proposes to 
set up two committees, one to deal with matters of procedure 


within the Commissioner’s terms of reference in English courts 
and the other to deal with similar matters in relation to Scottish 
courts. 





The Stationery Office published on 12th June a Table of 
Comparison showing how the provisions of earlier enactments 
have been reproduced in the Income Tax Act, 1952 (the Income 
Tax Consolidation Act). The table is available either at the 
Stationery Office or at any bookseller at a price of 1s. 6d. 


DEVELOPMENT CHARGES AND CLAIMS: CENTRAL LAND BoArp’s 
PROCEDURE 

A Press notice issued by the Central Land Board on 11th June 
refers to the Parliamentary reply noted at p. 335, ante, and states 
that when issuing an assessment of development charge to an 
applicant who, according to their records, has an agreed claim 
on the £300,000,000 in respect of the same land, the Central Land 
Board will offer to accept a charge upon the claim as indicated 
in that reply. If it is not immediately clear from their records 
that the applicant has a claim, the Board will ask whether he 
has one. The claim need not necessarily relate to the land which 
it is proposed to develop. An applicant who is paying a develop- 
ment charge by instalments can offer a claim as security for the 
outstanding capital up to 80 per cent. of*the face value of the 
claim. These arrangements apply to a development charge for 
winning and working ‘‘dormant’’ minerals (that is, minerals 
which are not “ near-ripe’’) provided the charge takes the form 
of a single capital payment. In no circumstances can the 
Board repay, under these arrangements, a development charge 
which has already been paid either in part or in full. 


Wills and Bequests 


Mr. Herbert Hutchinson, solicitor, of Nottingham, left 
£295,455 (£294,367 net). Among other bequests he left £5,000 
to the Solicitors’ Benevolent Association. 


SOCIETIES 


The annual general meeting of the HULL INCORPORATED LAW 
SociETy on 6th May was the first to be held in the Society’s new 
premises, Imperial Chambers, Bowlalley Lane, Hull. The 
following officers were elected : President, Colonel A. V. Rhodes, 
M.C., T.D., D.L., J.P.; Vice-President, Mr. D. P. Shackles ; 
Hon. Treasurer, Mr. P. S. Briggs, T.D. ; Hon. Secretary, Mr. P. D. 
Saner. The following were elected to the Council: Mr. E. B. 
Burstall, T.D.; Mr. E. D. Gosschalk, Mr. E. F. Graham, M.B.E., 
M.C., Mr. T. H. Jackson, Col. E. Laverack, T.D., D.L., Mr. H. M. 
Loncaster, Mr. R. F. Payne, Mr. L. Kosen, Mr. P. B. Thomas and 
Mr. G. T. Rignall. 

A presentation was made to Mr. D. P. Shackles, the retiring 
hon. secretary, to mark his most successful tenure of that office 
for five very difficult post-war years. 
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The Lord Chief Justice, Lord Goddard, was principal guest at 
the annual dinner of the INCORPORATED LAW SOCIETY OF 
PLymoutH on Friday, 6th June. Responding to the toast of 
“Her Majesty’s Judges ”’ he referred to the unhappy increase in 
crime and especially in crimes of violence. Unless some change 
was made and new functions introduced, he said, public opinion 
would demand heavier punishment for the brutes who committed 
these frightful crimes. One solution was to double the number of 
judges, but if this procedure were adopted quality would be 
sacrificed for quantity, and if the number of judges were increased 
there was no accommodation for them. 

The toast was proposed by the president, Mr. Edwin Broad. 
Other toasts were proposed by the Lord Mayor of Plymouth, 
Alderman H. E. Wright, and Judge P. EE. Rawlins. Replies 
were voiced by the Commander-in-Chief, Plymouth, Vice-Admiral 
Sir Maurice J. Mansergh, and Mr. Ernest Vosper, the vice-president, 
former deputy Town Clerk of Plymouth. 


The annual general meeting of the SomersET LAW SOCIETY 
was held at Minehead on 23rd May, when the following officers 
were elected for the coming year: President, Mr. H. J. Hurford 
(Minehead) ; Vice-President, Mr. J. H. Addleshaw (Shepton 
Mallet); Hon. Secretary and Treasurer, Mr. W. R. Williams 
(Taunton). 

Among other matters discussed were minimum fees in con- 
veyancing matters and the representation of the Society on the 
Council of The Law Society. Kesolutions were passed making 
the full prescribed scale under the Solicitors’ Remuneration Acts 
the minimum scale of fees affecting land in Somerset with effect 
from the Ist October next. Mr. C. J. P. C. Jowett (Yeovil) 
was nominated as a candidate for a vacancy on the Council of 
The Law Society. 

The annual dinner followed, when eighty members and guests 


attended. The toast of ‘‘ The Bench and Bar ’’ was proposed by 
ae Oe fe Jowett and replies were made by His Honour 
E. H. C. Wethered and Mr. Norman Skelhorn (Recorder of 
Bridgwater). The toast of ‘‘ The Somerset Law Society ’’ was 


proposed by His Honour Judge A. H. Armstrong and responded 
to by Mr. H. J. Hurford. Mr. Hurford proposed ‘‘ The Guests’ 
and a reply was made by Mr. T. G. Lund, the Secretary of The 
Law Society. 


The So.icitors’ ARTICLED CLERKS’ SOCIETY announce that the 
Musical Evening arranged for Wednesday, the 18th June, has 
been cancelled. 

A dance will be held at The Law Society’s Hall, Chancery 
Lane, London, W.C.2, at 7 p.m. on Tuesday, 24th June. Dress 
informal. Members 2s. 6d.; guests and non-members 3s. 6d. 
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